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1 rs7 Schuman, ~- ¢rass 254 
| 3 
oi only appointments those two days she had made for 
| 
| 
3 me with anybody. You said’ analysts but any 
esl 4 appointments. | 
5 Q Had she cleared making those appoint- | . 
6 ments with you while you were in Mexico? | 
7 A Neo. | 
8 | Q Did you give consideration to whether | 
9 you should keep or cancel those appointments? | 
| | 
10 | A Yes. She told me that she did it -- | 
ll this is a very unusual practice -- I didn’t want her | 
| 
| to make appointments for me even on a tentative basis | 
je and she said that she’ felt a lot of pressure tron 
| | 
14 | these gentlemen and did it on a tentative basgis and | ‘ 
| | 
15 left it that she would confirm with them those days | 
16 | after I returned. | i 
7 : ae | 
VW | Then I guess part of your question 1s | 
| 
18 | dra Lf) conticm? 
i | 
19 Q Yes, did you decide to go forward with 
| 
| | 
20 the interviews and if so why? | 
21 A IT decided to go forward with them. 
| 
we t @ebated -- I didn't like the idea of having any 
| 
we 1 | 
23) | interviews that week because -- 
' 
{} 
24 MR. GREENSPOON He already answered 
@ 25 i the question. 
1 
| i | 
| i | 
i | 
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though the Government does not make any claims that 
the information there was material. 

Q Mr. Schuman, do you recall discussing 


Sanders the effect that the flak was 


al 


Wa tinh 


having upon the sales of your producer? 


A Yes. 
Q What was said on that subject? 
A We were talking about the magnitude of 


it, the intensity and) i again wene through the 
routine that I did with each of these fellows at 
how we locked at Lt, that we nad to convince’ the 
Practitioners, we eouldn'’t do anything with the 
public directly. 

And the subject came up, well, how are 


sales doing and I said they look to us as in connec- 


tion with the trend line based on the warranty Cards 
we got back), was, noe increasing, it Was flatcening 


out and I also pointed out that we were always a 
little concerned with drawing any Conclusions) trom 


those warranty cards because the intormarcLom (Lpom 


ve felt it would be more meaningful over 
a longer period and that the information or any 
i ee ra soi ~ ae sist ot os ae 
conclusions based on a couple of weeks, 1} ¥' Judg 
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ment, was not Significance nd could be very mis” 
leading. 
Q Did you say <e him in substance that you 


could no longer make the statement that sales were 


increasing week by week? 


A Yes. 

19) Did you discuss with Mr. Sanders the 
apnakics < 

A Yes. 

Q What did he ask you and what did you say? 

A He simply asked me when I thought I would 
be getting them out and tT Simply again responded 45 
I Was Saying eArlier, yesterday I guess, that we 
expected to get them out somewhere aroune the end Of 
April or May. 

But this is something that I am sure [I atl 

not convey there was any certainty about Coat. 

Q Did he express any disappointment ©9 


you that they weren't coming out until 


naers ehHeA 
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A He asked me when we would start those 
shipments. The minikit had been announced to the 


professionals I think somewhere around the beginning 


of the month when the price lists were issued and 


ware of these things. 


& 
jt 
er 
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these fellows were very w 


I think as soon as we sent anything to a doctor a 


Suspect that they received Lt. 
Q Did He express = 


MR. GREENSPOON: I move to strike that. 


rike it. 


a 
is] 
(2) 
oO 
a 
w 
tae) 
” 
ct 
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that the small practitioner's kit wasn't getting out 


MR. GREENSPOON: Objection ta that. 


THE COURT: Sustained. 
QO Did he say anything co you aboue Cie 
fact that the kit wasn't getting out until the end 
£ the quarter? 
A No, Sir. 
2) Did you Say anything in this conversa- 
tion with Mr. Sanders that you were noe prepared 


saeked Yo ywyestion? 
asked you a question: 
a . 3 
: nie A ae 
Fe ~ -~asau 
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MR. GREENSPOON Objection to that 
| 
\ 
THE COURT Sustained. 


there anything said in this ¢ 


wi 


Q Wa 
tion which led’ you. to believe there would be any 


market reaction to what 77% were discussing with 


Sanders? 


MR. GREENSPOON: Objection. 

| 
THE COURT Just (yes OF Be | 
THE WITNESS May  t) edt ere question? 


(Question read.) 


A Nothing was said, no- 
Q Was there anything eadd in) this) Conve: 


sation which you believed to be important and new | 


Q Now, let us turn to Messrs. --did Mr. 


Sanders tell you what he was estimating for Your 


“\ t 
2) Wha 
~ t oe i pe of ew eo i 
" He hrew the number Of for the year 
| 
| 
a a 7 ¢ ~ ea , ies - 1 al - ~ «7 er « mo i 
ana 75 cents t6F re first quarter ane sxeaqa mé | 
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what I thought about those numbers. 

Q What did you say? 

A I would not comment on the numbers and 


new better than that 


Q You then saw Wien and Clancy, am I 


correct? 


> 
< 
@ 
ie) 


THE COURT: As I recall your testimony, 


the two conferences followed one upon the other? 


As It recall from yesterday you said something to 


the effect as Sanders was leaving he met) (Mr. (Clancy 


and Wien who were waiting? 


THE WITNESS: Yes’. 


THE COURT's Th two conferences followed 


almost immediately one after the other? 


THE (WLTNESS.: That Ls  corvect.. As one 


in a sense was going 
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(8) 
ec 
3 
< 
un 
@ 
Q 
ry 
C 
qt 
ww 
ry 
< 
2 
fi 
n 
ie 
rt 
= 
pe 
tr 
7 
ea 


the other two in and they crossed each other and 


apparently said hello. 


tT want the Court to hear Erom you wher 


Le) 
t 


about the Sanders estimate? 
A They talked about Sanders and ina way 
that indicated to me that tney Knew him Ana ne 
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aS part of that ceonversation about Sand 


| 

5 H leaving, what was Sanders forecasting for tne yeut 
| 
| 

6 and I told them he just told me that he was looking 


rh 
- 


} 
8 | o ss a ett 
\| Q Did you comment that this 


the ball park oF ouc of the ball park or anything 


like that? 


1} A No. 


12 i 9) Did you address any remark to this 
\| 

iG specific comment? 

14 A Not directly to that comment. 


15 | Q What 4id you say: 


16 || A I then talked generally about what 


17 


18 to their question @r not, | don’t re S11. But £ 


yo | indicated that there was 4a very wide range and I 
| 
| 
ys ag understood that, because in my opinion, we had no 
1} 
\| 
2. | tdea curselves what Soflens was yolns =o == joing. 
| 
i} 2 pee ae . “ : 
“ i THE COURT: Did you say thac- 
{ 
| 
3 | THE WITNESS Yes. 
4 
\ 
2A | A (Continuing) Even though £ mignt add, 
\| 
| } - 3 } te . 4 + 
ya your Honor, Wwe had budgeted that, that didn't mean 
; 
i 
i! 
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| 
| 
Se : ‘ : 
od - | anything because it was 4 new product, there had 
| 
3 || been no prior experience. Everything about it 
| 
Ww 4 just made it extremely difficult to come up with 
8 ; 4 
a) any kind of numbers that you could feel any con 
| 
6 fidence in. 
} 
7 | 
| So I said that there was quite a range 
S| ae ; . 
HI and I think I may nave indicated what I thougnt 
9 \| 
| : . ‘ 
| the range was because I had been seeing what 
| 
10 analysts were saying or in their written reports 
ul | from time to time. I am sure I didn't see it 
2m 
li all by any means but I had 4 recollection at that 
} 
13 | 
time, as I do now, that the range was somewhere 
| 9g 
14 | , : ‘ . 
between four and eight or $10 a share for the year. 
i} 
6 | ee a 
I indicated that I was not happy with 
16 I the tremendous interest of Wall Street in the stock. 
i That I felt this was hurting us, Putting a bot ce 
I 
18 i pressure on us and maybe this 15 why the Wall Stree 
mn ; : , } 
| Journal, I was speculating this way with them, tne 
20 | Wall Street Journal picked up 4l1l their interes: 
i 
21 | 
i and led up into the whole contamination bit 
| 
2 | re tek syle bak 
| Lt ic Lronic but ene stock price, tCnat 
23 | 
may be in my mind, more than most things, got us 
a mS 
\ 
f il : i ‘ : ie F ‘ be : “ 
4 || into the contamination bit with the Wall Street 
w 25 | 
i Journal and we were not interested in seeing tne 
\\ 
| 
HI 
NI] 
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if 1 
2 STOCK run away. 
3 Our job was to get the lens into the 
~\ | 
a 4 | marketplace and to convince the practitioners that 
| 
5 it was a good product and the “public it was a good 
4 6 | 
2 product and what happened in Wall Street would take ' 
: eave of itself, in my opinion, based on fects and | 
3 | | 
net based on conjecture or anticipation. H 
9 | IT wished they didn't put, had not been 
10 | 
putting us under such intense pressure and that) .1 
yy wished they would be far more conservative in their | 
12 approach to the whole thing butclt was: beyond our 
13 control. 
| * 3 ~ 5 1 | 
14 H We didn't feel thst we could put anything 
15 out that would curb this because we just didn't | 
| 
| 
16 know and maybe Wall Street was right, maybe they 
| 
| 
V7 | were wrcny. Whatever we did we felt could be 
18 | : i ; ‘ tags outa tek ce | | 
¢ | interpreted as being wrong witn Winds righe sO we | 
] H 
19 just didn't feel we could KBespond tc) that. situs | 
i 
20 ation from 4a market view. cf 
| { 
«l MR. GREENSPOONR: Did Ll understand Enat 
ry | { 
bs j 
2 to be the substance of what he said to Mrf Wien and 
: 
“3 | Mr, Clancy? 
| 
2” | : : | 
| THE WIThESS Yes, Sir | 
! 
| | 
® 25 0) What if anything was said al t the 
rae | | 
i | 
* | j i 
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effect that the flak was having on your sales? 

A Well, a great deal because this was the 
whole thrust of their vwisit and my Feeling from a 

Q What did you say and what did they say, 
not your) Feelings? 

A They were telling me that the flak was 
hurting us greatly, were we aware of how much we 
were belteG bb vrt by the misunderstanding and con- 
fusion afd what I described as fiak. 

Q You Said hure. Did they say hurt on 
Wall Street or sales of the product? 

A Sales. And they were saying that what 
we had to do, and this was presented in a piilier 
aggressive way, we had to get a strong public 
relations program going out to the market and 
promote the product to the public and that Lf we 
didn't do that we were going to be in even more 
troubl e than we were then. 


I tried to convey to them that I didnt 


share their view as te how dire the situation was ana 


tT explained cto Uliem that we could not, in Our view, 


market the pzeduct the way they were suggesting 1t 


4 


qt 
© 
hr 


and that we viewed the thing from the standpol 


conuwineing the practitioners that we had tu get data 
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eee get mcre cxperience out, get technical 
articles writ'en by the professionals who have 

worked wath bhe tens so they could communicate it 

to their peers and that this would all emerge . 

TE the product was any good, that would 
be the real test and not what the view of whether 
people thought there might oe contamination or 
people thought that we woula be, hurt Fy lace os 
immediate product premotion. 

9) Mr. Schuman, did you gay anything mote 


to them about the impact that the flak was heaving © 


your, sales and you said to Sanders? 


MR. GRRENSPOON: Objection. 


what did jou S4y “oj them about weekly 


nm) 


A I explained the whole business of che 


vefore and I went 


Q 
9) 
rr 
fu 
179) 
=e 
| 
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Ca 
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warranty 


through the same routine. 


@) Tel) uss 
4 With them Rbouc the warranty cards 


and the salzs iiaeé Flattening out but this was only 


rh 


a couple of weeks 4 
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| 
2 . ~ Soe => 
Ge “ cance  €o) taat, 
3 And I add something else that just 
| . . * . 
ww 4 occurred to me and the point of all this is, I guess 
5 something as to state of mind -- | 
6 | 5 c : 
MR. GREFNSPOON: tT object €o Enes: | 
7 remarks, your HOanor. Tithink this LS unzespon- ! 
| | 
8 sive. 
| 
2 : 1 . 
THE COURT: Strike that femark and £ | 
| | 
10 | we. ask Mr. Liman §O pub his exc question. 
ll Q Now, you testified on your direct exam- : 
12 inati han ia wile he a) i 
| ination that something was said with them about 
| | 
13 || $3 a share 45 an estimate. Do you vecall thaty 
© | | 
14 | A Yes. 
| | 
15 | Q What did they say and what did you say 
| 
16 | -é 
in response if. you racall? 
| 
el 
VW 1 A First of all, the mention of the #3 Vas | 
| 
| | 
18 || tn no wav related to the 55 Phese discussions -—— ; 
| 
19 | Lae : : . : ; | 
@) Dia@ it come up in the same part of tne 
20 conversation? 
21 | A No, it did not come up in the sam: part. 
l 
ee in poe | 
: cf the discussion. The $3 came Up in the conversa” 
ae 3 CO a. ; : _ | 
| tion where we were talking about tne Flak and tne 
| | 
| | 
2a | effect on sales and they threw out 4 number of like i 
| 
@ 25 | your earnings may be down to $2? oc some way Of Saying | 
\ | 
i | 
| | 
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Po) that way. hike would) they) be that, 


like telling me it was goiny to be Like that 


I thought they were being a little aggressive in 


saying it that wey and Jel Bi weeald) TL sa ldiisemeith ang 


Sarcastic back like "Why don't you say SB eek Hanh OM 1 =a 


thing of that (kind |and that was the end of it. 


Q Did they ask you about the aphakics 
and the small ractitioners' kits? 

A Wes r think We got into that briefly 
but Doamoia Leetie) FPugey (now. 

Q In any event, 2& you are LOZ 2Yi, ao, Oe 


recali whether any of these conversations with Mr. 


Wien or Clancy and then with MacCallum, yow Sazd 


anything more on the subject of aphakics than you 
told Sanders? 
MR WIN GREBNSPOCH: Objection) he lalready 


Li, oos 


THD) COURT Wee We Mie clan) arent me) Sih the 
witness! recollection T will listen. Bae eb you 


PSU D UMN eR eB UD og tions sie dyed o Uae 


refreshed, we 


did you attach any import 


ance to whether the aphaxics 


be coming 


ims 
oi 
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Bi) : 
| Q The same is true of the date for the 
introduction of the smal Kies 


AN That Us correct. 


I 9) Why is that? 
A The introduction of any produet) (2s)an 
uncertain thing and the important thing iS) ee tee 
does get out and it is well received. And whether | 
10 | 


| Le gets out, ove day sooner OF one week sooner or one 


1] 


month sooner is a very aa Pract thing to predict 


and in the end you are going to get those sales 


3 


& | anyway. 
i 
14} / : : | 
9) Di@ you tell them those products wete 
ib i . 
\) going to be coming Out : 
164 : ! : \ 
i} A tT believe 1. did. 
il 
LP ch : ‘ 
| | Q Was thece some news broadcast on tae 
' 
| 1} re ali i i ‘ i | 
| i| wire that aay retbeating | ©o Goflens and your product: 
1 
19 || ce 
| Ohisi( as: the lech 
| 
PN 
| A Yes. 
i 
1 ! 4 
| @) what was that news, Sin 7 
{ | 
\| 
me) 
i A The announcement of a negotiation, 1 
| think a joint announcement Warner-Lambert, whicn 
| | 
2). 
| tal the wvaren ee CHE il meric OQntricscal Comp y { 
was the parent os the American Optical Company, | 
i| 
95 \ i F 3 A aU “ } 
the largest company in our industry anG another 
' 
1 
iy 
Hy \ 
\| 
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company malted Frigitronics which had perhaps 4 

year or two earlier acquired the rights from 

another company for a lens called the Grifiin 

lens -- 

MR. GREENSPOON: Objection and move to 
strike unless it is shown that he knew about it,on 
that day. 

Q Dia that news come to your atten ELen 
and when? 
A Khe Toireceall => 

MR. LIMAN: Do I understand from that 
objection that the GEC is excluding from: Lets, case 
the events of the 16th? Because then I will with=- 


draw the question. 

THE COURT: | G@on't find that ee be any- 
thing close to What Mr. Greenspoon has indicated. 
I think that though counsel would love to Jump: On 
this particular opportunity, f don't think it is 
made available to him. 

tet us Eind out, however, whetner 
is the fact. Vou indicated that you were awa 
of a joint announcement made on March 15 regarding 


the negotiations between Warner-Lambe 
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a | THE WITNESS: Regarding another soft 
| 
a4 lens. 
= 
4 i THE COURT: When for the first time did 
ae you learn of that 7oOint announcement? 
6 | THE WITNESS: As I recall I received a 
1 telephone call, andl dentt Know that T can teli you 
8 from whom now, that late that afternoon, telling me 
| 
9° 7 that such an announcement had been released. 
\ 
| { 
10 THE COURT: When you say late that after- | 
ll noon you have reference to the afternoon of March 15? 
12 THE WITNESS: Wednesday, March 15, your 
13° Honor. 
© ! 
14 || Q What was the positicn of Warner-Lambert | 
{ 
15 1 in the optics industry? 
16. | MR. GREENSPOON: At what time and what 25 
{| 
7 | the relevance? 
18 || MR. HOMAN: The impact of this anncunce™ | 
| 
19 ment => 
i 
2 | THE COURT: I will take notice of the 
| 
a4 (I fact that Warner-Lambert is a’ large well-financed | 
} 
| | 
2 | company at that time. | 
| ! 
\ 2 MR. LIMAN: The No. 1 Gompany in this 
1 
i | 
24 | industry 
oe 25 | THE COURT i didn't Know Chat 
i| 
I 
\ | 
| | 
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nh 
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Tell me as to warner-Lambert, what typ 


1@) 
fe) 
Q 
vad 

| 
he 
i) 
fen 
K 
~ 


of company it was, the position it 
industry of March of 1972? 


THE WITNESS: Warner-Lambert was a 


much larger company than 


Bausch & Lomb and deeply 


entrenched in pharmaceuticals and consumer prod- 


ucts and had marketing strength and pretty 90o4 
research and development 


They had acquired and I am 4 Wit cle 


fuzzy on this date, but not very long pefore the 


1972 period we are talking about, the largest 


Ovotical Company 


company in the industry, American OU 


©) 
5 
a] 


and American 


made an effort on its own pefore it had been 


tical Company had, we understood, 


acquired by Warner-Lambert to get into some kind 


of program with hydrophilics, soft contact Lense: 


announcement at that point in terms of what it 


meant. 


8) Did you also get news that day tha 


there was an announcement that the small businé 


committee of the Senate was conducting an investi- 


gati 
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& 2 He is simply leading him. 


3 | MR. LIMAN: I want to move it along. 
pe H 
‘ | : : 
wy 4 | This is something stipulated to. 
. THE COURT: I don't know that I have to 
6 be told from the mouth of the witness iit 2t 15 
| 
- | 
é 


| 5; 
| stipulated. 
| 


MR. LIMAN: I just want to move this 


along. 


10 


THE COURT: Let me ask a broadside 
11 question of the witness: 


12 


more information had come to your 


rh 
se) 
a | 
a 


13 | tell us what 1 


14 attention regarding developments either in the 
16 


} 
| 
| 
15 | Soflens field or affecting your company? You 
| 
} 
! 


i| 
| mentioned an announcement. cf the negotiations 


4 between Warner-Lambert and Frigitronics:. What 
i} 
| 
18 i| else? 
| 
| 
19 | THE WITNESS: I received a call from 
i| 
20 | Reuters news reporter, I recall his name as being 
21 | Dobson, asking me about a possible Senate investi- 
i 
= gation of what he referred to as I recall it Bausch 
if 
| 
} 
oe } & Lomb's monopolistic position and that really 
| shocked me. 


h 


oy 


it 
i mut "A 1TO'T Mhie = es - ee raves oe | 
3 | THE COUR ; This was the first you Neara 


9) 
Wn 
tr 
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ing? 
THE WITNESS: Yes. In the next day or 
other people called me and told me about 


Yee) (Le ts (not 


You received 4 call from. ie 


inquiring 45.00) ¢ possible Senate inve 


your (¢ moany's practices ir 


ho, sir, this 


gation about the apparent monopolistic 


Bausch & 


the area © 


» 


THE WITNESS: No, the way 


n 


THE WITNESS: A possible §& 


Lomb ie the soft contact lens 


explain that if ‘your Bonox wishes. 


able concern to me was 


morning in 
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a 
wn 
to 
~ 


the conversation at 


oe 2 | this was not the purpose of 
3 | all <«'but in the course of the conversation he , 
\ 
av 4 | told me that there was a block of stock of 100,000 
5 | shares that, as he phrased it, was overhanging the 
F J 
6 market. | 
| ' 
7 MR: LIMAN: Your Honor, I will direct | 
| 
I} | 
aa : SO 
your attention to stipulations 49 anda SO which cover | 
ti | 
9 i the rumors about the Senate investigation and the | 
! 
10 Warner-Lambert entry into the industry’. | 
| THE COURT: Do you have anything on this 
I! 
12 || block of stock overhanging the market? 
& 13 | wa. LIMAN: So, but that will come our 
| 
j ! 


| 
14 i shortly, your Honor. 
} 


gentleman at Goldman Sachs? 


15 ! THE COURT: What was the name of the 
} 
| 


17 | THE WITNESS: Mr. Don Miiler. 
i 

18 li '® M Gchuman Ye tine hac ery ty rr na \ 
\\ Y Mr Sen Umanrn's geccing pack t2 Wien ane 
Ht 
| oi ; ay 

19 | Clancy) did) You give them any earnings estimates. 
| 

2 | A No, sir. 

21 | THE COUNT: Other than your sarcastg 

2 | remark, "Why don't you say 4 dolar, 2s) that 
| 

3 | correct: 
1] 

2 | HE WITNESS: Noy T don't recall that? 

25 eaiag that, your Honor. { said it was something 
i| | 

| 
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sarcastic like that I don't recall at 2t- was 

Q Hut 2 waS a Sarcastic remark? 

A Yes. T am trying to give you some of 
the flavor of it but f don't recall that ! said that 

THE COURT: I had it down in my mind and 
if I am in error the recora will speak for itself. 

MR. LIMAN: He used the word “like”. 

THE WITNESS Maybe I am trying to ¢e too 
graphic or say too much. T am trying to give you 
some cf the flavor. { don't vecall chat 2 said that. 

Q Did he ask you what you were going to 
earn? 

A No. 

Q Now, was there discussion with them about 
the rate of Eitting. ~¥ the fitting practitioners? 

A Yes. 

Q What did they Say ana whee Sid you Say 

A Somewhere in the conversation they asked 
me what I thought or were practitioners fitting at 
the rate of one pair of len@es per week 

Q What did you say? 

A I said I would noe respond to that question 


that it was a very difficult number to come by and 
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they must know that practitioners vary greatly in 
number of lenses that they use ana this was a kind 
of number that would require an awful let of data 


to support. 


(Continued on next page.) 
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Q Did’ you) give him any such, data? 
A No, Sir. 
Q Did they ask you how many fLEtang | prac= 
titioners Bausch & Lomb had? 
A NOs ir 
Q Was that information confidential within 


the company? 
A Yes). 
Q New, did Mri Clancy say to you @F any 
time during this interview that he planned to recommend 
that his company sell some of the shares but hold 
most’ Of them? 


A Ne),) Sain. 


Q 610 Mr. Wien @ay to you that he planned 
to recommend that his company sell allof its shares? 
A sto BI oe 
9) Hid Me. Sanders dina his imterview say 
to you that he planned to buy shares? 
A NOG Sa% 
Q Did, you) have -any knowledge that any of 
them intended to buy or sell or trade stock after 
the interviews with you? 


A None whatsoever. 


Le) 


Now let's get to the morning *- 
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Q Were you aware, at the time of your 
interviews with the Messrs. Sanders, Wien and Clancy, 
that they or the firms oe whbee they were 


associated had any position in Bausch & Lomb stock? 


A No, ete. Lf: may amplity it again, -- 
Il amiigetting gun sny wi youn Honors) .May te 

(0) Yesu DEV vou) wish)to.. 

A Well, I just assumed that they dealt 


with other investors, that they were research people 
trying! to, you Know, get business, to provide a 
professional service. 

Q From time to time in 1972, particularly 
wp fo March 16th, did you have occasion to examine 
the records of stock transfers of your company to 
find out where the stock was, who was buying Lt) and 
who was selling it? 

A The company did this sometime, in my 
recollection, early in the '60s and I tnink there 
was one other time when this was done. Bue cant 
pinpoint the second time. It could have been arter 
all these events. It could have been before. 

Wait a minute. You are asking and, you 
know, my mind is going. 


Tt had something to do with Kellam, 
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because Kellam was involved in the second one. ae 
think. And Kellam came with us -- okay. tT have got 
it pinpointed. 

Kellam died in January of 19724 and 
during Kellam's period he was involved with this kind 
of effort. 


But I might also add that so much of the 


teh 


ed ‘ 1 . : ° . 
stock nominees' names that it 1s very aifticoulte 
to really know who owns stock. LPteiis acvery, difficult 
thing. And so much was in brokers' names ~-= 


MR. GREENS POON: i ami.doing to. ;ob ject 

and move to strike that on the grounds that he has 
indicated that "Only at one time in the “60s. " (There 
is no evidence to show that he knew it was in nominee 
names or street names or whatever. 

THE COURT: LE wild | Striker ie. 

MR. LIMAN: The Court can almost take 
judicial notice of that. If anybody ever looks at 
the transfer lists, it is in Sede. That is the 
Stock Exchange Company. 

MR. GREENS POON: That is my very point. 

THE COURT: I wanted to see if the witness 


had an awareness of where the stock in his company 


was placed. He indicated to me that he did not take 
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@ 2 } personal note of this, that if anybody did it was | 
ni 3 | another gentleman who died in January 1972. 
aie 4 | If I am in error on this, you might want 
| 
5 to correct .me. 
: THE WITNESS: Yes. I was trying to pin 
7 point the second, because T used the other -- I was 
8 \ 
| involved myself with both. I was more involved with 
9 the first one because I kind of set up how we did it, 
10 and actually the treasurer and myself sorted every- 
| thing in piles. We set code numbers, and I used 
2 | that as a guideline to show Mr. Kellam also how to 
& 13 do it, and I went through a lot of this myself with 
es | him. 
| 
15 THE COURT: I think this might be a good 
16 time for us to take our mid-morning recess, Lf 
" ! it is Convenient to counsel. Tne minutes. 
8 | | 
i (Recess.) 
| 
19 | 
THE COURT: You may proceed, Mr. Liman. 
i 
20 BY MR. LIMAN: 
9 ‘ : ‘ 
21 Q You met with Mr. MacCallum that morning, 
2 am © €orrect =- 
= | 
23 A Yes, sir. 
4 
@ aA i Q -- of the 16th? 
3 || A Yes, sir. 
{| 
| 
| 
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Q Yesterday, on your direct examination, 
you testified that you saic in substance to 
MacCallum during the course Of this interview that 
Bausch & Lomb was replanniny its year and trying to 
work up numbers. 

Do you remember that? 

A I remember a question was asked th:1 way, 
yes, sir. 

Q And what did you mean by your answer, that 
you were planning your year and trying to work up 
numbers? 

A We asia regular routine thing, after. we 
have the ».udget, as the year goes on, each quarter obtain 
a forecast, developed by the joint effort of our 
financial people and the operating people, which would 
provide us with a set of financial statements, chat 
we refer \toias forecasts, which would inelbude what 
has already happened during the year and what we 
think will happen for the balance of the year, 

And that) forecast is prepared after the 
end (of) each iquarter!)--(actually some of the work 
starts) before ‘the’ end of) the\/quarter, (but tt) isn''t 
completed until after the numbers are in for the 


quarter -- and shows the succeeding quarter by month 
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and each of the remaining quarters by quarter, and 
of course includes a number that includes for the 
earlier period so we have a fiyure for the year as 
a whole. 
Q This: is routine budgeting practice? 
A Yess ot (isi. 
Q And do you know whether it is observed 
by other companies? 
A Yes, Ido. 
MR. GREENSPOON: Objection to that. 
THE. COURT: Well, he was with Stromberg 
Carlson and I assume he has some experience by virtue 
of the fact that he meets with other people in industry. 
MR. LIMAN: He was also a consultant 
with Price, Waterhouse, he told you. 
@) Ps this! ia normal budgetary process’? 
A Yes!) sams 
Q Did you cell MacCallum) that)\you were 
revising your forecast upward or downward? 
A T didinot tell -himjanything like. that, 
either way. 
THE! COURT: (This) Furecast (fo (whilen you 
have just made reference, this was an internal 
corporal: matter? 
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THE WITNESS: Yes, indeed. 

THE COURT: It is not filed in any 
public piace with the) SEC oe with any stock exchange, 
is) that conrect? 

THE WITNESS: No}. | Sir. 

BY MR. LIMAN: 

Q In this morning interview with MacCallum, 
did you tell him what the numbers that forecast revealed 
for Soflens? 

A No. 

Q Did you tell him what your quarterly 
earnings were as forecast? 

A Let me point out also that -- 

(9) Can you answer that question first, please, 
whether you told him what your forecast showed your 
earnings to be? 

A No. 

Q Okay. Now, is there something that I 
didn't ask you that you want to HoOint our? 

A No 

QO This case has been a long time in the 
making and I know there is a lot) that you want 'to 
get off your chest, but I want to move the case along, 


Mr. Schuman. 
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Can you tell me what you said, if anything, 
about the impact of the flak on your sales? 
THE COURT: I, would Like to go back) to 


your last question. t |would) Like) to) firs. fing ouc 


. whether you said anything at all to MacCallum about 


quarterly earnings. You said you didn't give him 
numbers. But did you have any |conversation with him 
at all on the subject of quarterly earnings? And 
then we will go next to the question -- 
THE WITNESS: Notvat all. 
Q Did you have any conversation with 
MacCallum at all about the effect, of the flak.on 


your sales? 


A Yes. 
Q And what was said there? 
| 
A Well, we talked about the flak, and in 
response to a question on what was happening, I 


pointed out that the trend Line of sales seemed to 
be flattening out, that the last three weeks were 
not showing the kind of increases that we had had 
before, and this, explained, in, my) mind did ‘not 
have any significance, that you couldn't draw any 
conclusions from a couple of weeks. 


lL \explained that there were) some 
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9 ; ; ; : ? 
& - questions in our mind about the data that comes in 
on 3 | based on the warranty cards being indicative of what 
\ 
Neat : 
ice 4 was happening on a weekly basis because of the 
5 uncertainty of the flow of those warranty cards. 
6 I also indicated that there were some 
7 questions in our mind about seasonality problems, 
' that we hadn't any real experience with Soflens and 
? that we did not have very much experience with hard 
10 contact lenses, that we understood that there were 
{ 
i seasonal factors with hard contacts. 
12 : 
And I also mentioned the fact chat 
1 
f 13 the suspension of the shipments because of 
14 ‘ ; . 
the vial problem could have had some impact on the 
15 flow of the warranty cards because, again, ef the 
16 effect it would have on the state of mind of the 
W7 | practitioners and the potential patients. 
18 THE COURT: Let me stay with that and 
19 see if I can get some significance out af this, pe- 
20 cause I have very little at this point in this area. 
21 Who brought up the subject of sales? 
2 « F 
THE WITNESS: Mr. MacCallum. 
23 THE COURT: What, if anything, did he | 
2A | say, in words or substance? 
| 
2 THE WITNESS: He asked me how sales 
| 
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were doing. 

THE COURT: What, if anything, did you 
say? 

THE WITNESS: Just what I got through 
saying, your Honor, about sales flattening out. 

THE COURT: But then you say you went 
on to say, “They appear to be flattening out; however, 
that has no particular significance because what 
TI have given you is over a relatively short range." 

Is that what you said to him? 

THE WITNESS: Yes, Siz. 

THE COURT: ALL right. Go ahead. What 
else did you. say? 

THE WITNESS: Well, there was conversa- 
tion about the flak. 

THE: COURT: Just tell me what was said. 

THE WITNESS: Well, that this was -- i€ 
is hard for me to distinguish, in a sense, 
between what he was saying and what I was saying at 
that point, because they were telling me about the 
flak and I was acknowledging it and agreeing with 
them and I was saying, “Yes, it is hurting us,” and 
we were concerned about it. 


And I described that it wasn't fair, 
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and a Lot of things. 

But I also indicated, and thie Iam sure 
I did with MacCallum as I did with others, that all 


of this will pass, these were short term problems, 


in my judgment, and that the product was a good product 


and that as time went on the facts, the evidence, 
the acceptance would make that totally evident. 

THE COURT : Did you indicate to him that 
any event would cause this to pass, other than the 
passage of time? 

THE WITNESS: No; gir. By “event” -- 
there is no one event, in my opinion, that could do 
that, and I didn’ ¢ talk in terms of an event in any 
way. 

THE COURTS Or series of events? 

THE WITNESS: No, |) Sir. 

THE COURT : You just said that this would 
pass with time because the product is a good product. 

THE WITNESS: Yes), Sirs 

mHeE COURT: ALL. Fight. 

Was there anything else said on the 
subject of sales, either by Mr. MacCallum or by you? 

THE WITNESS: There was some conversation 


about opthalmic sales, scientific sales. 
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THE COURT: What was said? 

THE WITNESS: He was asking me, "How 
are those sales doing?" 

I said opthalmic sales we thought were 
doing better, that scientific instrument sales had 
not been very good the prior year and we didn t  s¢e 
that there was a lot of change, that we were thinking 
there could be, but we would have to wait and see. 

BY MR. LIMAN: 

Q Now, did Mr. MacCallum ever ask you, 
while he was in your office, to’ use the telephone? 

A NoO,sir. 

Q Did he say anything to you about any plans 
to change a recommendation on a stock? 

A No, sar. 
Q Did he convey to you any sense of urgency, 
that he had to get somewhere in a hurry? 
MR. GREENSPOON: Objection to) that) your 


Honor. I think he ought to ask him what he asked 


Q Was there anything said about the fact 


that he had to make a telephone call anywhere? 


2) Did he in fact travel with you downtown 
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to Rochester when you went to your bank meeting? 


A Yes 

Q And you dropped him of f ata corner? 

A Yes. 

2) Did he say he was going back to New York? 

A Yes. 

Q And you then attended a bank board meeting, 


am L correct? 
A The board of directors of the bank had 
their usual monthly meeting, which I attended at 


142-00.6 Glaeck. 


Q And you were there from around 11:00 to 
2200 

A Yes, Sir. 

Q And while you were at the bank, did any- 


thing come t¢6@ your attention about trading in the 
stock of Bausch .& Lomb? 

A Yes. 

Q And what did you find out and how did you 
find it out? 

A As I was getting my hat and coat, 
which was located in. a little closet next to a door 
near the entrance, I overhead in that immediate office 


some comments about, something like, "Bausch & Lomb is 
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doing it again,” or some words to that effect. 


And my ears perked up and I walked 


the office and I asked, “What is going on?” 


The fellow was the executive vice- 


president in charge of their trust operation, as I 


recall. He had a little box on his desk which was 


used to obtain quotations, and he punched a couple 


told me that Bausch & Lomb stock | 


of buttons and he 


at that point had already traded something like 


330,000 shares and that the stock was, 


as I recall, 


at about 128, which meant to me that it was down 


around seven points or so at that point. 


And I just kind of groaned and walked 


THE COURT: 330,000 shares. 

{ 
THE WLTNESS: Yes. 
THE COURT: That would be at, you indicate, 


about 1:302 
THE WITNESS: No, sir. A little later than 
that. Gloser to 2:00 eo’ clock, I don't know the 
precise time. 
BY MR. LIMAN: 
(9) Did you attribute this trading to anyehing? 


MR. GREENSPOON: Objection, sir. 
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@ 2 THE COURT: Yes. Sustained. 
3 } : 
~~ MR. LIMAN: Your Honor, his state of 
a | | 
Sma 4 mind is important here. T want to get His state of 
5 : as : 
mind at this point. | 
6 : ; : 
THE COURT: Did you say anything to this 
q 
gentleman? 
| 
8 : \ 
THE WITNESS: NO) S20 
| | 
| | 
9 
BY MR. LIMAN: | 
| 
10 Q Did you reach ar opinion yourself? Did | 
u you form any opinion yourself about what the trading 
1 
a meant? 
— . A Yau, 4 4ba. | 
14 : ‘ 
THE COURT: I deem an objection to have 
iy been taken. 4 
16 a 
MR. GREENSPOON: Yes, your Honor. 
17 oe un : : 
{| THE, COURT: I will overrule ie. twill | 
| | 
18 | Allow it. It is net Eor the truth of the matter | 
| 
19 | asserted but merely to attempt to ascertain the 
20 . i : 
witness' state of mind. 
21 | MR. GREENSPOON: That would be my objection, 
| 
224 
| six 
a 23 mm ais T a) | 
THE CCURT: Very well. 
24 : 
All right. Now you can tellus. | 
A (Continuing) I believe that the various | 
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factors that we had talked about earlier were all 


contributing to this unusually heavy activity in the 


stock. 

Q What factors are you referring ©o? 

A And I felt that of most significance was 
the Warner-Lambert announcement. I also felt that 


the Senate investigations could have had some effect. 
I assume that the big -- or I had known already that 
the big block of stock, in the telephone conversation, 
when I asked MacCallum to leave the office, I also 
had another call with the-- the telephone conversation 
with Don Miller of Goldman, Sacks which was really a 
continuation of the call the preceding day, and he 
told me then that the 100,000 shares had cleared. 

So I Figured, “Okay. That accounted for 
100° Gof “the 330.7 

But I also assumed that the Wadnbectames vt 
announcement was really having a violent effect on 
the stock. 

Q Now; when you returned to your office —- 

THE COURT: bid you call your office 
prior so your return? 

THE WITNESS: No, sir. It only takes 


a few minutes, your Honor, 
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Q Did you believe that anything that had 
transpired in your interviews with the analysts that 
day and the day before had any effect on this stock 
or was responsible for this trading? 
MR. GREENSPOON: Objection to that, sir. 
THE COURT: Sustained. 
Q Mr. Schuman, does the stipulation of 
facts 53-56, which I will read, accurately set 
forth what transpired next when you returned to your 
etrftice? 


THE COURT: Why don't you read it to 


yourself. It has been filed as part of the recor? 
Just read it, sir, and tell] us whether 53 through |'S6 
accurately reflect what happened following your 


return to the Bausch & Lomb offices at approximately 


2:30'0! ism, 
(Pause.) 
A That is. correct. 
Q Can you tell me when you first telephoned 
Me MacCallum (at |2-24 omy jas Seb (fOrth) in) Finding 


of Fact 53, whether you intended to disclose to him 
what your earnings forecast was? 
MR. GREENS POON: Objection to that, 


Siti 


IL think he ought to be able to tell what he said, 
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@ 2 | what he did. 
~ 3 | THE COURT: I am going to take it to 
aE 4 reflect upon his state of \mind iat che, time, because 
5 what he did in the next few minutes is rather crucial, 
6 and, Tt think be be helpful’ to the Court to examine 
7 His state of. mind at) the l'time. And) Dam willing) ito 
8 | let him tell me in his own words what was in his mind, 
o and then we will go forward. 
10 If you can answer Mr. LiIman's question 
ll | as to your intentions, I am going to let you do so 
ie and Diam going |to consider Lt) in Connection with 
ae 13 your (state Of mind on (that day and at (that time. 
bi DO yYou|\want, to bear the question again? 
15 THE) WETNESS: NO ji Subir I assume what 
16 | you are asking) me, or what Mr. Liman 2s asking me, | 
W igs to explain what,I was. thinking at that time? 
18 THE | COURT: Well, his question is somewhat 
\} 
19 more narrow. 
20 | Q Did you intend, when you asked your 
21 || secretary) to call MacCallum, to (tell him what your 
= earnings figure was? 
i os A Absolutely not. 
| 
24 | 0 Then why did you? | 
e | | 
25 } A Well, that is a question I have asked myself | 
| | 
| 
| 
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| 
- a thousand times. 
3 (Pause.) 
i 
4 Excuse me a second, your Honor. | 
5 THE COURT: Take as long as you require. 
6 It is an important question. 
7 THE WITNESS: Tt is not that I am thinking’. | 
| 
8 mA! a 
i| It is just a very painful thing. 
ef 
| THE COURT: I can appreciate it must be. 
| | 
10 But, at the same time, take your time and respond | 
{ } 
| 
i to the question, which is a rather broad question. 
12 A (Continuing) tT was agitated. I was ex- 
13 tremely agitated when Mr. Harby told me hia = 
14 | what he did -- I don't have to repeat all that -- | 
| 
15 and I was -- I instantly decided that I was going “to | 
16 go with a number. 
| | 
7 i That is why 2 alled our financial people | 
| | 
18 | down. I certainly didn't expect to talk to MacCallum. | 
19 I certainly didn't expect to -- obviously it was the | 
20 furthest thought from my mind to give a number to 
91 || | 
MacCallum at that point. 
22 | 
| T certainly was agitated, but I felt 
23 | | 
before talking to the Wall Street Journal, because 
2A I also had made up my mind I was going to go the | 
25 |} Wall Street Journal route as the fastest route, and 
! 
| | 
| SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
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9 | 
& _ it was just a -- I was moving very fast, I was very 
1 
3 intense about it. I don't know that I can really 
. { 
“ee 4 rationalize what I did. It popped out. Why it popped 
5 ont has of course been plaguing me, because it has 
i| 
6 been contrary to everything I did. I have had a lot 
it se 
of consequences from this. 
8 \ It seemed to me terribly ironic that . 
| 
9 | i ' : 
of all people that this should h#ppen to me. 
\: 
10 I was trying to be very careful. I knew 
ui I was dealing with a very, very sensitive situation. 
i | : ; 
I wouldn't let any\ody handle it, not becanse I 
13 : ‘ te 2 . aie 
ee enjoyed it or want2i to have any ax to rep ego Ung Wo nna 
14 : ‘ ‘ 
| any benefit. I knew the tompany had a severe 
15 problem and I really thought I could handle Le 
16 | t have been trying /to/irationali z= ‘ti. 
| 
M7 i] maybe what you sai2 yesterday was the answer. L 
i} 
| 
18 1 don't know; you know, the “upper scope.” 
if 
1 
19 tT dont #:ink there is any == maybe 4 
0 es Fete ; 
rationalize it in ane ther way. I knew I was going 
a | 
siblic. Maybe that had some effect on me. faon' t= 
29 | 
know. Tiididalt exseet to talk tou Maccaidum. I 
ie: 3 «| : 
| guess maybe that partly threw me. And he said, 
\ 
24 " "“ M z 
60 cents. I just kind of responded. 
25 What. else can I ‘say, your Honor? 
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@ 2 BY MR. LIMAN: 
o Q Me Schuman) Lt jis fairy to sey that you regret 
ad 4 that number came out? 
5 A Theat is a mild understatement. 
6 C Regrettable as it may have seemed to you, 
7 did you expect MacCallum to be tradiny on the number 
8 
you gave him? e 
| ‘ 
| MR. GREENSPOON: Objection, sir. 
10 ‘ : | 
THE COURT: tT will eake Le) for Hise Stace of Pisa 
nN mind. I am not sure that it adds very much (to the 
12 picture. 
i 
13 A Noi.) Siri | 
’ Q Why not? | 
| 
15 Tie co aRT 
Mir —GREEHEPOOM : T will take again for | 
| 
16 what it is worth. | 
| 
1 
uy A Whether that was part of my thinking, I 
i 
18 | can't tell you. It is speculation. I knew the hour 
it i 
19 was also -- 
| 
20 MR. GREENSPOON: Move to strike anything 
at dealing with speculation. 
22 THE) COURT: Yes owe lhayve todo) that. 
sas 23 Let's have Mr. Liman's last question read back to 
| 
a the witness. ; 
| 
25 


Q Why didn't you expect him to trade: 
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i 2 A It didn't make any sense to me. He had 
: 3 come out with, first of all, '60 cents." ‘It wouldn't 
hid 
ale 4 make any sense that they would do anything with my 
5 "TO=80. cents.” 
‘ And it dust didn't register. I didn't 
7 think that that -- at that point -- I am trying to 
8 } 
| speculate now. | 
° Q Then don’ ©. 
10 MR. GREENS POON: IL move (to strike. 
| 
| THE COURT: Yes’. ITowill strike any specu- 
9 
12 lation. But perhaps Mr. Liman wants to restate the 
< 13 || guestion. 
| 
14 | MR. LIMAN: I think as far as he got we 
15 | are okay. 
16 A It was an instantaneous thing, what I 
W aid... And. the time interval \was zero. Fudvan te 
18 intend. to. say anything. 
19 Now, to ask me had I rationalized it 
| 
20 and thought about it, there was no such thing involved. 
21 Q Mr. Schuman, after speaking to MacCallum 
cP 22 the second time and correcting the figure you gave | 
2c him, did you give the same corrected figure to Mr. 
ee 2A Dorfman? 
25 | A I gave -- yes, I gave Mr. Dorfman the 65-75 
| 
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cent Wumbe® . 
Q And) what, it anything), did you) say) to 


Mr. Dorfman about the need to get that figure pub- 


lished? 
A I wanted it published. 
THE. COURT: Just bear with me a moment. 
(Pause.) 
Q And the next morning, am I correct that 


it was the Wall Street Journal column by Dorfman which 
referred to a 65 to 75 cent estimate confirmed by you? 

A Yes. 

Q And the bradine was not permitted that 
day yam |) comreiat 2 

A That Ls connect’. 

Q Now, after you had. given the figure to 
Dorfman, you testified that you got calls from other 
people on Wall Street on the 16th? Do you recall that? 

A Yes, sir. 

Q And you mentioned names of Mr. Binhorn, 
Mr. Furman, Mr. Greenberg, Mr. Blank of Morgan 
Guaranty, and a shareholder by the name of Dugan, am 
Li correce? 

A Yes, Sits 


9) And you told these shareholders that 
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ct 
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figure was going to be published in the Wall Street 
Journal? 

MR. GREENSPOON: Objection. There is 
no indication that they are shareholders. 

Q (Continuing) Did you tell these persons 
that the figure would be published in the Wall Street 
Journal? 

A Yes. 

Q And can you tell me whether these calls 
occurred after the market was closed? 

A fT believe all, the calls were atter the 
market was closed. 

THE, COURT: Well, let's get the time when 
you had these calls, made these calls. 

Q Were they after 3:30, to the best of your 
knowledge? 

THE COURT: No. What, time was it. 

Q (Continuing) What time ‘was. it? 

A Tirdon't know for certain, your Honor), but 
it is possible that the conversation with Mr. Baker 
of American Express, the gentleman who had bought 
the 100,000 shares, might have been before!) 3:30. 

But I think, ‘I would be (pretty sure, that (che calls 


of the other gentlemen were after 3:30. L) Sen Sf  Rnow 
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what the record will show on this. 

THE COURT: Would they have been between 
9:30 and no later than $:00 o'clock? 

THE WITNESS: Yes' sin, (with ‘the exception 
of Mr. Dugan, who was sometime after §:00\0' clock, 

THE COURT: About what time was Mr. 
Dugan? 

THE WITNESS: Oh; DT would say probably 
Seat 1 8 le It could even have been 6:00 o'clock. 

THE COURT): Ana, finally) (on \Marven: 16, 
1972, was the stock of Bausch & Lomb being traded 
on any exchange other than the New York) Stock Exchange, 
for example the Pacific? 

THE WITNESS: ft aidan t (Know) 22 2c was 
traded, your’ Honor. It was not listed, and I had 
had specific conversations with the president of 
each of those exchanges, explained to them why 1 aidan t 
feel that it would be appropriate for us to list 
at that. time. And it, was surprising to me to learn 
afterwards that the stock could be traded without 
being listed, and I still, frankly, even to this 
day, don't really understand that. 

Q You had declined to have your stock 


listed on the Pacific and the other regional exchanges? 
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A Yes. 

Q Now, Mr. Schuman, do you still speak to 
analysts and stockholders about company affairs, 
other than at the annual meeting, which is a public 
meeting? 

A Other than one meeting with the New York 
Society of Financial Analysts at which several of 
us spoke before a very large group of gentlemen, I 
have not spoken, by telephone or meeting, in any way 
with any financial analysts. 

THE COURT: Since when? 

THE WITNESS: Since Thursday, the 
famous’ Thursday of March 16th. 

Q What practice and procedure does Bausch 
& Lomb have for handling inquiries from analysts 
and shareholders? 

MR. GREENS POON: Objection) co) that.) on 
the grounds that there isi.'t any evidence that they 
do have any. 

THE COURT: tT think you have to add an 


"if any” or perhaps go back to a prior question: 


do you? 
Q Do you have a procedure? 
A Yes, we do. 
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Q What is that procedure? 
A I perhaps could tell you what it is now 


and I could tell you what it was after, and I don't 
know how you want me to explain, it; because, FT .am dealing 
with @itferent people. 

THE COURT: I am interested primarily 
in: Knowing how it 2s. now. 

THE WITNESS: It essentially isn't any 
different. Tt is just that other people are involved, 
because we have had a change in people. 

Right now) any call (that comes) in’ 3s 
handled only by the Director of Corporate Communications, 
and if there is a request for a meeting, he will 
agree to a meeting, but he would not sit alone with 
them. We try to have always =- I should say it a 


es 


Little a@ifrterently . 


We wouldn't have a session without having 
a second person with him, and normally that would be 
our Vice-president of Finance. 

Now, the instructions that ,these 
gentlemen have is that they are not to discuss 
anything that we have not already printed in an annual 
réport or in a quarterly statement. If a question 


comes in which is from a newspaper or something that 
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would indicate a sensitive situation, our Director 
of Corporate Communication would refer the matter 
directly to me. 

And then, based on my judgment, that 
starts a whole chain of events, because we don't do 
anything any more without a lot of people being 
involved, and primarily we would also include our 
outside counsel, always. And it has gotten to be 
very expensive and very time consuming and it is a 
very painful process, but, as you can well appreciate, 
we are extremely sensitive to this whole situation. 

Q Why, if it so expensive, do you take 
inquiries’ at all from) analysts? 

A Well, that is a good question too. 
wish, frankly, the SEC would issue some kind of order 
that would tell all companies not to deal with 1¢€. 
But we) are still complying with the open door) policy 
and we understand that that is still our obligation. 

MR. GREENS POON: Your Honor, I move Co 
strike that. 

MR. LIMAN: Your Honor, T think that 
is a pertinent question. 

THE COURT: IT am going to Leave it in 


the record, and I would suggest that, if the SEC would 
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| 
2 choose to do what the witness has indicated, there might 
: be a First Amendment problem if someone were to 
4 contest On Le. 
5 MR. LIMAN: They recommend it, your 
6 | Honor. 
7 THE COURT: Tam not talking about 
6 recommending. I am talking about speaking. What 
: can they recommend? 
10 i MR. LIMAN: They recommend the open door 
i policy of speaking to analysts. That is their policy. 
12 THE COURT: Singly or in large groups? 
13 MR. LIMAN: Singly. And the New York 
- Stock Exchange does. And if you will read Mr. Loomis’ 
15 statement, that is the obligation of every company. 
16 | MR. GREENSPOON: Your Honor, - move: to 
\ 
" | sStrice allot that, colloquy =- 
18 THE COURT: That is argument. That is 
19 | not probative of anything. But Iwill read the 
20 documents to which reference has been made. 
wt MR. LIMAN: Right. 
22 THE COURT : Those would be in the form 
23 of evidence. 
2A I take what has just been said as argument. 
25 MR. LIMAN: Those are in any event statements 
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ee 2 by the SEC, by the Commissioner, but the New York 
aa Stock Exchange. 
— Q Your company is still listed on the New 


York Stock Exchange, isn't it? 


A Yes; sir. 
I haven't finished my whole description, 
if I may finish another part of iC. 


THE COURT: . I would like you to... We 


all interrupted you. And the last thing we want to 


do at this point is interrupt you in this area. 


25 
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2 THE WITNESS: In addition, as you know, 
lm 3 the Soflens area is very sensitive and we have 
? 4 placed an attorney in that division and every 

5 piece (Of papers regardless of the nature of wwe} 

6 that is anything that they write, the marketing 

7 people write or anybody, in, the division writes, has 

8 to be reviewed on a regular, formal routing control 

9 plan and, of course, the purpose of it is to be 

10 very certain that nothing is said and if there is 

B anything ‘that (is jat all questionable, that comes over 

12 to corporate headquarters and t) der anto Lt and 

13 again)? start that whole process of our outside 

4 eouneel and inside, counsel and everybody meeting 

15 and talking and being sure that there is not the 

16 slightest doubt. 

17 | Of course, if we have the slightest 

18 doubt then we would lean over backwards to issue a 

19 press release or anything) of that kind, 

20 I also have often at meetings WLth Our 

21 officers talked about this subject and as I know | 

me you are aware by now how painful it) is;..t impress 

_.. 3 | 

on them over and over again the need for care. 

2A We are very vulnerable and people can make mistakes 

25 Pasily |t guess. 
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oS 2 THE COURT: Mr. Schuman, are these 
vee 3 instructions to which you have made reference 
oe 4 | written or are they part written and part Oral or 
5 are they orai? 
6 THE WITNESS: They az? ocal, sir, andl 
7 haven't pushed the need to get them in writing because 
8 we @iscussed it about doing that. tT fee chat) 2 
g haved « Lieele @btlarcnt) pailosopny of that. Baa 
10 | wot teal sure ‘that &@ ‘thing in writing is that mean- 
i ingful because I want this to be a live thing and 
12 what. eared to themiis simply and = don't want some 
Ge 13 &soteric: dissertation of what is material and what 
14 isn't) material. 
15 I nave tried to-lean over backwards the 
16 other way to make rt that we go Sse far that we don't 
7 want them to exercise judgment which something in 
3 writing might give them the idea that they have to 
19 exercise judgment. 
2 We are saying very simply if it isn't 
i & ‘ 
21 already in print e® can't talk about it. ae 
22 | THE COURT: May I make this inquiry? 
{ 
ase 
23 Do you keep some sort Of a DoUk or Elite 
© 2A Of what is “in print’? I am concerned about how 
25 | the director of corporat: ~ommunttations and others 
| | 
|| 
HI 
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2 who may a=2' with this problem are apprised of 

3 whether or not a —— is. im, print. 

4 THE WITNESS: The only thing we are 

5 really talking about being in print of any signi- 

6 ficance in this area woulda be the annual © ererts 

q and quarterly reports, press releases and product 
i 

8 | information, that is, in terms of brochures... 

9 BY MR. LIMAN: 

10 Q When you eay in print you are referring 

ll to having been published by your comoany? 

12 A By Bausch & Lomb, yes. if am SOQrry. 

13 2 Now, you talxed about the fact that the 

14 person whc now is your liaison with the company 

15 with the financial community is the director of 


16 | corporate communications. What is his name? i 
7 A Ronald Risen 
18 | Q Did you hire him after finding out what 
19 his background was in this area of communications? 
20 A Yes. 
21 Q Could you, without giving us a whole 
22 history, tell as whether he had any experience in 

ey 

: 23 this area? 

2A || A Yes. 


3 | Q What was his experience? 
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a 2 A Well, he had I think considerable experi- 
~ 3 i ence in this area. He worked with, and this is 
cy 
et? ‘ kind of coincidental, the Ruder & Finn firm that 
5 came up earlier with Mr. Norman Weissman and more 
6 recently he was with Ward and apparently Ward had 
7 a lot of background and experience in this area. 
8 
Q Is that Ward Foods? 
9 
A Yes. 
10 THE COURT: I think they call themselves 
11 Ward Industries I think. 
12 Q We have to be careful with that name 
13 | here. You said the man worked for Ward. 
» You mentioned. Ruder & Finn and that is 
15 the public relations company? 
16 A Yes. ‘ 
V7 e) Now, can you tellus whether there have 
is been in the last years any complaints brought to your 
19 attention about information that was released by this 
20 man? 
21 A No, sir. There hasn't been any, 1£ that 
| ao 2 is the question. 
a 
23 THE COURT: When was he hired by the 
i . 
2A | Lirme: | 
@ 25 | 
| THE WITNESS: In the fall cf 1972. Our | 
8 
| | 
| 
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previous man who was also very competent in this 
area died. 
THE COURT: That was the gentleman you 
indicated who died in January of 19722 
THE WITNESS: Yes, sir. 
Q I want to direct your attention to the 
letter to customers put out in the fall of 1975 


which you were questioned about on your direct 


examination. Do you recall that 2 
A Yes, sir. 
Q When was the first time that you knew 


that letter had gone out? 
THE COURT: What exhibit is that? 
MR. LIMAN: Plaintiff's Exhibit 48. 

9) When was the first time Pilaintifet’ s 
Exhibit 48 was brought to your attention? 

A After it had been G@alled to the atten 
tion of our fiftancial vice-president by an analyst 
in Wall Street. 

QO When you found out that the analyst had 


attached some significance to this letter, what did 


you do? 
A We put out a press release. 
9) Wis that press release reviewed by your 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
ey ek NEN RE 


1's tl cae RST sa i : 


iliac alee iaegita asi ince 
. 


OCiUihai) — olin Aidit ina cd 


0409 


1 rs6 Schuman - cross 211 

& 2 counsel? 

a 3 A Yes. I think more than reviewed by 

i : 

ee 4 him. I am quite sure that he was Largely instru- 
5 mental in preparing the press release. 
6 jj Q Have you adopted any procedures for 
7 review of letters that go to your customers? 
8 A Yes... 
ne Q What procedure is that? 
10 A I think I indicated to you just a short : 
ll while ago. These letters are reviewed by an 
12 attorney and we are trying to be very careful. 
13 They are reviewed from the standpoint of any pos 

ae 
14 sible impact or question of materiality so that if 
15 | he has the slightest doubt, they are referred to 
16 1 


myself and Mr. Allen and our outside counsel and 


YW | we discuss it and take appropriate action. 
\ 
18 | Q Am I correct that you are talking about 
19 now even letters that go on to customers and not 
20 analysts? 
21 A Yes, you are correct. 
“= THE COURT: The gentleman you say who 
re 
j 23 reviews them in the first instance is one of your 
2A internal attorneys? 
& ‘ 


THE WITNESS: Yes, your. Honor. | 
| 
| 
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| 
2 4 THE COURT: What is his name? 
3 THE WITNESS: Manello, M-a-n-e-l-l-o, | 
4 Seymour Manello. 
5 | Q Do you regularly read the Wall Street 
6 | Journal? 
7 A Yes, sir. | 
8 Q I show you Defendants' Exhibit D which 
9 is an article of Wall Street Journal headed, 
10 "Security analysts get SEC suggestions on handling 
a of inside corporate data" and refers to a speech by 
12 Mr. Loomis. 
13 Do you recall reading the Wall Street 
14 Journal's coverage as reflected on this exhibit of 
15 the Loomis speech? 
16 A I don't recall this, this specific 
| 
7 | article. This is dated when? 
18 Q October. 
19 | MR. KAPLAN: October, 1968. 
20 | A I can tell you that I was interested in 
| 
21 the subject long before 1972 and I followed those 
22 kinds of articles as they appeared in the Wall 
23 Street Journal and other places. | 
24 Q But you ink remember the actual body 
23 of this article? 
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ee ae | A No, 91% 
Mi 3 Q There has been 4a stipulation on this 
\ 
wor 4 subject but I would like to cover it even more 
5 fully. 
6 Am I correct that you have not sold any J 
7 shares of Bausch & Lomb stock? 
8 A You are correct. 
9 Q Is that also true of your family? 
10 A That is cerrect. 
2 ll Q THE COURT: Your family, if I may inquixe, 
12 consists of who? 
& 13 THE WITNESS: Well, my wife and children, 
14 three children. 
15 THE COURT: How old are your children? 
16 | THE WITNESS: 28, 26, 24. 
| 
17 | Q And your age: 
18 | A IT am about to be 60 in September. 
19 THE COURT: When you speak of your family, 
20 I would ask you td) answer the question again 
a) relative not only to yourself and your wife but 
22 also your children and if any of them are married, 
= oS their spouses. 
2A THE WITNESS: The children are not 
oP - . 
25 pried. 
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THE COURT: You say that you have not 
sold any stock nor has your family ? 

THE WITNESS: Well; all the stock Ls in 
my name. 

THe COURT: There is no Bausch & Lomb 
pene so far as you know in the name of your |WLte ox 
any Of your three children? 

THE WLINESS': Absolutely certain of that, 
your Honor. 

Q Can you tell me whether you had any 
interest in 1962 or at any time in driving the price 
of your stock down by the release of adverse 
information? 

A 19722 

MR. GREENSPOON: VWGO2¢ Er @ebrect, your 
Honor. 1972, TE still object: 

THE COURT: Overruled. 

Q Did you? 

A No, Siz, 

THE COURT: T would Like to follow some-~ 
thing out for a moment. 

I believe you indicated your age is 60? 

THE WITNESS: I am going to be 60 in 


September. 
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THE COURT: Does your company have a 


mandatory retirement policy? 


THE WITNESS: Age 65. 


THE COURT: Thank you. 


MR. LIMAN: I have no further questions. 


MR. MORRIS: May I have just a moment, 


your! Honor? 


THE |\COURT : Yes. 


(Pause.) 


BY MR. MORRIS: 


| Q Just a few questions, Mr. Schuman. 

With respect to the policies that just 
have been referred to that exist in the company 
having to do with the handling of inquiries from 
analysts and shareholders, would you state what 
the intention of the company is with respect to the 
continuation of those policies? 


A That we would continue those policies. 


Q Is t fair to say that not only Daniel 
G. Schuman but any officers of the company are 
extremely sensitive to matters of conversations with 
analygsts as a result of the experience of March 16, 
€ 


19722 


A Very much so. 
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Q Have you been familiar both before and 
after 1972 with the expressions in the press by 
members of the Securities and Exchange Commission 
having to do with the preparation of guidelines for 
the conduct of interviews between corporations and 
analysts? 

A Yes. 

Q Over how long a period of time have you 
become knowledgeable Mith these publications? 

A Well, as I recall Texas Gulf started 
so much of what has appeared in the press and I am 
aware that various commissioners have stated from 
time to time that they intended to see that the 
SEC prepared guidelines as to what is material and 
there have been articles or stories that appeared 
in the press that indicated that as commissioners 
have changed they have been unable to prepare such 
guidelines and I think more recently something that 
indicated that a project of some kind on this purpose 
had been abandoned and they were unable -- but I am 
telling you what 1 recall about press stories. 

Q You referred in your testimony to an 
awareness of an open door policy of the Stock 


Exchange and of the SEC? 
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Q Has that policy been the subject of 


discussion between you and other officers of the 


company? 


A Yes. 

Q Both before and after March 16, 1972? 

A I am not sure that -- stating it 
differently, it wasn't with officers. Mr. 


k. ~ 


MacCaddwm was not an officer of the company. 

Q Was it the subject of discussion 
between you and other persons in the corporate staff 
of the company both before and after 1972? 

A Yes. 

MR. MORRIS: I would like to now renew 
the offer into evidence of Exhibit A which is the 
copy of the SEC release as to which your Honor 
reserved an objection. 

This is stipulated that this is a copy 
of the SEC release No. 5180 dated Augvst 16, 1971 
which actually came from the files of Bausch & Lomb. 

MR. GREENSPOON: I renew again my objec- 
tion to that. The testimony of the witness at 
this point has not touched In any way with respect 
to this document. It has not been shown and the 


Foundation has not been properly laid. 
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Furthermore, the other basis for my 


2 
3 objection would be that it deals with stock in 


4 registration anda that is not the casé here. 
5 THE COURT: Isn't this something that 1 
6 would, could and undoubtedly will take judicial 
7 notice of even if it were not admitted as an exhibit 
8 in this case? 
9 MR. GREENSPOON: I would have to concede 
10 that your Honor could certainly take jadicial notice. 
li THE COURT: It seems I have done it before. 
12 MR. GREENSPOON: I merely want to indicate 
‘13 that I don't think that it is relevant to the issue - 
14 in this case among my other objections. 
15 THE COURT: I notice that it speaks for 
16 itself and I would suggest that you are correct 
17 in your statement that the release bears on its 
18 face in tarde capital teteets "Guidelines For 
19 | Release of Information of Issuers Whos» Securities 
20 are in Registration.” 
21 And Footnote 1 indicates the derinition 
22 but at the same time I know that I would consider 
23 this and will take it and ?¢ don't know that it is 
2A really necessary For us to ask this question of the 
| F | 
5 witness but I am going €° ao it so the record will 
| | 
| 
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Ge 2 be complete. 
3 Mr. Schuman, have you ever seen SEC's 
Co 
\. J : ? 
ce 4 release No. 5180 prior to today and if so, when? 
5 THE WLITNESS: I did see lt prior to 
6 today . 
7 THE COURT: Now the second part of my 
| 
8 G@uestion if you can respond, if so, when? 
9 THE WITNESS: I am trying to struggle with 
10 that and I don't know if I can give you a gocd answer 
11 but it would be after March 1972. 


14 This appears to have come in originally 

15 to our treasurer whe worked at different times 

16 directly for me and he routed it down to Don Allien 

7 our corporate counsel and I see that the date on here 
| 18 | of August 1971 and this apparently is when it came 


19 into the company and appears to have come in to. the 


12 I would like to make one more comment if 
o 13 I may? 
20 treasurer first, to describe the document a little 
| more. 

MR. LIMAN: Your Honor, you noted as did 


| the SEC that this refers to stocks in registration. 


I think that makes it even more probative 


es : &- 8 


because here the SEC is saying that at the time of 
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Prag 
2 greater sensitivity for a company Pts AL mus © 
cox 3 respond to legitimate questions about the oper 
{ \ 
any from the financial community and 


<a" 4 | ations of a comp 


el tT @ouka urge your Honor ~~ I 


a 


fo ime Lt Ls mot 
oi) ae Ae 

don't know why we have even gotten into a position 
a 


a ; ? ; 
where we have to offer into evidence a Loomis 


8 
speech when your Honor in looking at this area is 

9 

obviously free to read what the SEC and) ites) Com 
10 : : ‘ ‘ 

missioners have said and the New York Stock Exchange 
It says and they say that companies should be speaking 
12 |} 

to analysts. They have to be careful to avoid 
13 : ; : : : Se : 

material inside information »-:t 1 aon't think that 
14 : : 

is the issue here. 
s te the SEC now saying that you shouldn't 
16 : 

talk to analyststs? Of course not. _And once 


17 
you say, that a (person should talk to analysts you 


18 pub in him the ultimate judgment of whether some- 


19 thing can be discussed and if he makes a mistake, 


al then the question is what should be done about) it 


21 | : : : Cun : 
Siva) bie 2 ees) en innocent mistake, liy position 1S 


you don't enjoin him. 


THE COURT: Well = 


MR. GREENSPOCN: May I have a chance 
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THE COURT: I will give Mr. Greenspoon 


to 


" 3 an opportunity) to respond to the summation at this 
{ N 
ie 4 time if he wishes. 
sans 
5 MR. GREENSPOON: I think your Honor knows 
6 my position on that issue. 
| 7 THE COURT: Very well. Let me suggest 
8 this: 
9 It certainly is not a per se violation 
1 of anything for a company whose securities are 
11 publicly traded to respond to legitimate inquiries 
12 for factual information about the company's financial 
& 13 condition and business operations, just so long as 
14 the information which is furnished is not what might 
15 be considered material inside information furnished 
16 to one in preference.to all. 
7 My understanding of the SEC's position 
18 is that Lf othe information is made simultaneously 
19 available publicly, this is perfectly proper. My 
20 understanding further is that the SEC takes the 
21 position that if the financial information Of) a 
: 22 material nature is disclosed selectively to 
23 jndiviauals rather than generally and publicly, the 
24 person who disseminates the information is subject 
2) to liability. 
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I am not going to try to tie that into 
the facts of this case, that is for another time 
during the course of this trial. 

But I would take that 45 the overall 
position of the Commission. Whether I have the 
guidelines which are contained within release No. 
§180 or 3uS% determine that I should exercise what 
I think is commen sense. 

Mr. Greenspoon, if you wish te comment 
on what I have just said you are perfectly free to 
do so at thie time. 

MR. GREENSPOON: I have no comment to 
make, Sir. 


THE COURT: Well, so the record will be 


_complete, * overrule the objection and =F will 


receive Defendants | Exhibit A. 

I would note that I think under any 
circumstances the record is sufficient for Lt to he 
i-troduced against Bausch & Lomb. It was obviously 
From its face reseived into the company, the witness 
so testified. It was received in prior to March 
ne 1970, to wie, 28 August 19/71. 

I suggest thet «ven though the witness 


may not have read the dceeunent itself, I would con- 


¢ 
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sider that he was at least generally aware «f the 
guidelines as an active co-chief executive officer 


of this publicly held company. 


(Defendants' Exhibit A for identifica- 
tion was received in evidence.) 


xx 7 MR. LIMAN: As to that, your Honor, = i 


renew the offer of the Loomis speeches and I really 


think that the Court of Appeals, anybody could read 


what the SEC has said and -- 


THE COURT: I have even seen a footnete 


from the New York Times in some of the recent 


Opinions. 


MR. LIMAN: Loam just directing your 


attention to what he said there among other thijgs. 


He, talks about the fact that -- 


7 | MR. GREENSPOON: Is this an exhibit? 


18 | MR. LIMAN: I am referring to Exhibit E 


but I.den't think it must be an exhibit. When you 


publish something that is called corporate dis- 

@ 
closures and inside information, a panel interview ow 
with Mr. Philip A. Loomis, Jr., géneral counsel of ¢ 
the SEC, that we shouldn't be arguing here about 


whether it is appropriate or not apprspriate. 


| He was asked very specifically some of 
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the questions that we have dealt with here such as 
whether or not the policy that Bausch & Lomb is 
following of seeing analysts, f would like to urge 
your Honor to read that and I have a very specific 
question here ~~ 
MR. GREENSPOON: Wait’ a minute, you are 
reading it to his Honor and this thing is not in 
evidence yet. 
THE COURT: Let me have the gocument. 
I won't read it until we determine whether or not 
I should read it. 
The document which was handed to the 
Court by “r- Loomis appears to be a panel interview 
with Mr. Loomis conducted in October of 1968 
MR. LIMAN: And again we would stipulate, 
your Honor, that Lf Mr. Loomis when talking to this 
group of analysts said things which he shouldn't have 
said, we are not seeking an injunction against him 
but he puc it +f the ca 
THE couse 1 don't find that necessary 
for my determination but the record should be clear 
in certain areas. This is Defendants' Exhibit 
BE tor identfication. 


MR. LIMAN: Right. 
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| 
oe 2 | THE COURT: I would ask the witness first 
| 
3 to go one step at a time. Whether, prior to my 
a : 4 showing this document to you today, you had ever 
5 | seen it before? 
6 THE WITNESS: I don't recall, your Honor. 
7 THE COURT: You have no recollection one 
a. way or the other of seeing this interview and having 
9 read it or having had it read to you? 
10 THE WITNESS: That is correct. 
val THE COURT: Mr. Liman, just so the record 
12 again is clear, does this document come from the files y" 
eS 13 of the company? 
14 MR. LIMAN: No, your Honor. I ask you 
15 to treat this like you treat a Law Review article. 
16 MR. GREENSPOON: On, come Cn. 
i THE COURT: T would suggest this, that tf 
18 really can't consider fhis to be an admission against 
19 interest. Let us take it one Step at 4 time. 
20 I have aieficulty in appreciating that even a 
21 gMreral counsel can make an admission binding on 
the Commission. However, I do believe that it 
i ed provides helpful background to the Court of a CYPE 


that Li Lf were doinu research in connection with 


ye © & FE 


| an opinion and chose to read a Law Review article, 
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as has been pointed out, ana other things which I 
felt were helpful comments in connection with the 
law and its administration, knowing frankly that Le 
is a rubric of administrative law that in order to 
make certain of your determinations you look to the 
monner in which the administrators themselves have 
acted. lf (think ft should in this nonjury context 
consider this matter and I will do so and if it 
suits you that I take the document as an exnibit, 

I note that the Government hes objected and I wild 
overrule the objection and I will take it, Exhibit 
fh and any obher speeches including H, I, L, M, R, 


U Wand, x cfox identification. 


MR. MORRIS: Those were the ones that we 
were going to offer. 

MR. GREENS: OON: I object to each and 
every one of them Lpen the grounds previously stated, 
no foundation among other things. 

THE COURT: That objection has been made 
and I assume that the witness with the possible 
exception of one of these documents has not seen 
them and they don’t come from his files. 

MR. LIMAN: I am not offering them on that 


basis because he said that:he doesn't recall whether 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
Pode MARE SEW YoRK NY = “9baulo 


EA RECT RN NET wn eer a 


rveaioniitin ta ms cae ren a inchs win 


a 


——————— 


XX 


rst Ps EPs 


to 


14 


15 


16 


17 


18 


19 


e & FF 


a nes 
A ARO area ee - 
Bika las Se eT nl Dc: 
cae Pena LS te eB 


ars Schuman - cros 327 
or not he saw them. 

r will tell your Honor that he saw it, 
if he saw it it was in connection with the preparation 
for the trial of this case. 

MR. MORRIS: We will mark this exhibits 
and I think that is it, your Honor. 

THE COURT: Then we will mark the exhibits 
anc then I will turn te Mr. Greenspoon to inquire i= 
he has any redirect examination. 

(Discussion off the record.) 

‘Defendants' Exhibits 2. es Pe hy. ey) Ry 

U, W and X were received in evidence.) 

THE COURT: If it is convenient to all 
we will recess for lunch at this time it being 12.30 
and can we resume at 15.36% 

Is that agreeable to everyone or do you 
require a few more minutes? 

MR. LIMAN: Noy Sir 

THE COURT: tsa 2 


(Luncheon recess.) 
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AFTERNOON SESSION 
1:30 p.m. 
DAN I E L GE RA LO S Cin UU BAN, 
resumed the stand and testified further 

as follows: 

THE COURT: Good afternoon, everyone. 
Mr. Greenspoon. 

REDIRECT EXAMINATION 

BY MR. GREENSPOON (Continued) : 

Q Mr. Schuman, when you spoke with Mr. 
MacCallum, you gave him no figures on earnings for 
the rest of the Bausch & Lomb line and you gave him 
no figures on earnings with respect to the Soflens 
for the first quarter, is that correct? 

A Yes, sir. 

Q So that in neither instance did you ais 
close anything to him, any numbers, with respect to 
earnings? 

A That is correct. 

8) Now, prior to March 15th and March 16th, 
Bausch & Lomb had issued no releases, had they, 
respecting the introduction or any delay in intro- 
duction of the aphakic lens? 


A No, sir. 
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with respect to when the 


would not come out, 


first quarter, 


dates Bausch 
lease stating that there was 


in the Soflens sales, is 


let me see 1 2 


is the typed 


Schuman-redirect 


And, similarly, prior 


Bausch s Lomb had issued no public press releases 


minikit would come 


$sn't that signe? 


That is correct. 


Bausch & Lomb had issued no public press releases 


regarding the fact that kit sales were down in che 


is that correct? 


That is correct. 


And, finally, sir, 


that correct? 


That is COrrecec. 


Your counsel showed you earlier 


straight now, 


can get this 


these letters -- the Smith Barney research report 


dated March 3rd, which I believe is Plaintiff's Exhibit 


Is that Defendants' Exhibit 22, 


MR. KAPLAN: 52 is the 


copy. 


And, similarly, prior to those two dates, 


s Lomb had issued no public press re- 
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MR. GREENSPOON: May I ask this question, 
then, of counsel: Do we agree that 52 and our 74. 
or whichever one of yours is the typed report, is 
the same as my 74, which is the report icself? 

MR. KAPLAN: Plaintiftets Exhibit. 74 1s 
the same as the wire, which is 52, it was once De- 
fendants' Exhibit 52, now Defendants’ Exhibit 22. 

MR. GREENS POON: And 15) that the one 
whic was shown to Mr. Schuman? 

Q In any event, i sill show you what is 
Plaintiff's Exhibit 74. 
A You showed me the wire release. 

MR. GREENS POON: Is Lt, agreed that these 
are the same, the wire release and the typed report? 

MR. KAPLAN: The stipulation of facts 
states that one substantially restates the other. 

MR. GREENSPOON: ALL eg int. Lous 
Honor, t should like to draw your attention, since 
this is in, evidence, to this report on pace 2, 
the last paragraph. 

THE COURT: What exhibit is that? 

MR. GREENSPOON: This is BPlaintifce s 
Exhibit 74, sir. 


Al) right. Ti have it in front of me. 


e 
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jgrf 4 Schuman-redirect 
Q Mr. Schuman, your testimony today was 


that you had read this report. This paragraph says: 

"These cross a will slay a signi- 
ficant role in first quarter comparisons. If the 
aphakic lenses are introduced early enough in March, 
we think that there is a good chance that earnings 
will match the $1,02 per share earned in the €ourth 
quarter of 7971), Tf not, earnings for the quarcer 
might be closer to 80 to 85 ‘cents per share. Earnings 
were 27 cents per share in last year's first quarter 
before restatement to reflect the acquisition of 
Buschnell Optical. However, for the year as a whole 
we think that the positive factors will be predominant 
and we continue to estimate $5 to $7 per share." 

Now, Mr. Schuman, this is the repert, is 
it not, where Mr. Eurkhead withdrew his buy recommen- 
dation of Bausch & Lomb stock) tsnt thar correct? 

A Yes. 

Q And you discussed with Mr. Burihead, when 
he was in your office on March 16th, his report of 
March 3rd, isn't that correc 7 

A I don't believe we discusseéc the report 
per se. 


(9) Did you disvuss with him his withdrawal 
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of his buy recommendation? 

A I don't recall that we got into any 
specific discussion about that point, Tf£ I may amplify, 
I had expected that we would, but I didn't raise that 
question with him and he didn't raise it with me. 

Q So that your testimony presently is 
then that you did not discuss the mattes with him, 
f6 that correccte 

A That is correct. 

Q Now, sir, directing your attention, and 
your Honor please, to, f believe it is, RRR Defendants', 
Plaintif£'is Exhibit 74 -- 

THE COURT: It must be another plaintiff's 
nurber -- 

MR. GREENSPOON: Wait a second, sir. 
You may be right. 10. i beg your pardon. 

Tee. -OURT?: All righe. Let me turn £0 
that, 70. 

MR. GREENSPOON: tT would like to. Sirect 
your Honor's attention to nage 11. 

THE COUR: This is Mr. Sanders’ report 
of January 24, 19722 

MR. G&AEENSPOON: That is correct, sir. 


THE COURT: And what do you want me to 
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look at on page 11? 

MR. GREENSPOON: I would like your Honecr 
to look at the first full paragraph under "1972 Estimate." 

Shis reads: 

"We continue to believe that opthalmic 
sales and eariings :i1l1 advance by approximately 8 
to 10 per cent ir. 1972 and that some recovery of 
domestic instrument earnings may develop later on 
this year. We anticipate that non-Soflens earnings 
might approximate $1.75 ier share in '72 on sales 
of $155 million versus an estimated $1.60 per shar: 
oe aalec of $142 million in ‘72, ineluding Buschnell.” 

MR. MORRIS: Pardon me. What are you 
reading from? \ 

THE COURT: From Plaintiff's Exhibit 70, 
Page 11, first full paragraph on the page, under the 
heading "1972 Estimate.” 

Do you have that? 

MR. MORRIS: Yes, sir. 

THE COURT: All right. 

MR. GREENS PUUN: "Total corporate earnings 
for this year are estimated to range from $4.50 to 
$6.00 per share with the single best estimate being 


59.25 per share. 
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"Gur estimates imply first quarter 
earnings of 85 to 90 cents per share versus an 
-stimated restated 30 cents per share ino, 
which assumes NPD royalties from January 14 
1972. We expect this to build up to a median 
estimate of $1.60 per share by the fourth quarter 
or at an annual rate of close to $6.50 per share. 
“we continue to believe it possible 
for earnings to approach $8 per share in) |) 735 
given no change in competitive conditions as it 
relates to Soflens." 

Q Mr. Schuman, you had read this report, 
had, you not? 

A eS). 

Q And did you discuss this report with 
Mr. Sanders? 

A Excuse me. If I may again quibble, at 
don't know if I read that one. Y read his dratt 
report. And to the extent that it is the same, 
~ aay = read tt. 4 don't remember specifically 
reading that. 

Q you don't recall that there were any 
daifferences, do you, in what you had read in this? 


A No. 
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Q The earnings figures which he projected 
were the same in what you read? 
A Yr don't neat. I assume they would 


be. 

Q And this you had read on or about 
the time that it came out, is that cerrect, in 
January o£ 722 

MR. LIMAN: Objection. The, document 
that he was shown is the draft, which is, I think, 
two weeks earlier. That is what we put in evidence. 

THE COURT: You object to the form of 
the question? 

MR. LIMAN: Yes. 

THE COURT: Sustained as to form. / 

Q Whatever the document you read, Sir, you 
read the estimate in) January of 1972), 2s) that 
correct? 

A Yes. 

Q When you spoke to Mr. Clancy and Mr. 
Wien, I believe you stated this morning in essence, 
and correct me if I am wrong, that it was difficult 
to really know what Soflens was doing, it was a 


new product, and so on; do you recall that? 


A 


Yes. 
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2 Q Now, at the time that you spoke to Wien 
3 and Clancy, you had in your possession a 74 estimate, 
id ‘2 4 did /you, not, ‘that had been given to you by Mr. Hooley 
5 on Maren) 13th? 
6 A Yes. 
a Q And so at that time you knew pretty 
8 well where Soflens was going, didn't you? 
9 A We had an estimate for the first quarter, 
10 yes. 
11 Q And that was the best estimate that 
12 the company had at that time, wasn't it, Sir? 
13 A Yes. 
14 Q And that estimate that you received 
15 on March 13th was the first time you had any different 
16 figure than those figures which I have mentioned that 
oi W7 | were in these reports that you read, isn't that 
18 right? 
: 19 A Yes. 
' 20 Q You ‘knew on March st, didn't yow, Mr. 
. 21 | Schuman, that the Bausch & Lomb stock had dropped 
22 10 points, approximately, on the Pacific Coast 
nae ) 23 Exchange? 
: 94 A NO; (Slr. 
— 25 Q Didn't Don Allen call you in Mexico 
P 
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and read a press release to you and then, after Mr. 


3 Stillman got on the phone to you, didn" €) Mr. .? ven 


4 get back on the phone and tell you that there 
5 had been a dro,» of 10 points on the Coast Exchange? 
6 A I don't recall da rop on the Coast . ake 
7 Exchange. This is a matter of recollection. 
® ae 
8 tT would like to ask a question. Tt eo: 
9 remember, at least I believe, there was mention of 
10 a @rep of a stock, but I didn’t associate tnat with 
ll the Pacific Coast Exchange, because I tirmiv tce~ 
} 
12 lieved at that time that our stock could not be | 
13 traded on the Pacific Coast Exchange. 
14 | Q So that you did not learn then that Ue 
| a 
15 the stock had been traded on the Pacific Stock pat 
% 
| i § 
im | Exchange? Is that what you are telling me, sir? | 5 
i 44 
\ an 
17 A Yes. \ , 
4, + 
18 2 You remain as the co-chief executive 
19 of ‘the company, right; six? : 
20 A Yes. 4 
91 Q And sensitive matters come to you. 
22 A Yes. 
ae 23 
% they come to you. on 
25 
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Q And sometimes you exercise the judgment 


by going through the Committee, or the group that 


you have formed, or do you exercise it alone? 


A No. Any of those kinds of matters, any 


sensitive matters, we talk about as a group. 


Qo And is that true of press releases? 

A Yes. 

Q Rnd was it true in October of 1973? | 
A Yes. 

(9) You and Mr. Stillman did not make the 


decision, just the two of you, at that time? 
A No. 


Q Whom else did you call in to participate 


in that decision, sir? 


A Mr. Allen, Mr. Atwater, Mr. Harby and | 
Mr. Stilimar. That would have been the group. 

(9) How about Mr. Eisen? 

A He may have been in. But we didn't 


include him in in any discussions in many cases. 
We, again -- Mr. Eisen was not kept well informed 
on matters going on. We wanted him to be ina 
position, if calls or things came in, to be able 
to say he simply didn't know and he wouldn't have 


information on which he could respond to calls. 
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And that is our present position now, 


Q Your present position is to keep him 


in the dark? 

A You can't quite say “in the dark.” But 
to the extent that he participates in important 
things or to know -- or where he would know intimately 
what is going on in the company, he would not be 
aware of that information, as I would be or Mr. Harby 
would be or our financial people would be or our 
attorneys would be. 

Q When did Mr. Manello join your force? 

A i think in the summer or fail. It would 
be two years coming up. 

Q '74? 

A Yes. I think that is the best of 
my recollection. 

Q All right. The procedures that you used 
is to have all letters, that is, Similar to the 
October 3, 1973 letter, go through Mr. Manello. 

Then those procedures came into effect, did they 
not, after Mr. Manello came on board? 

A Yes. 


Q So: that in October you did not have such 
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a procedure. 


That ks correct. 


A 


Q And did the October 1973 incident prompt 


you to have that procedure? 


6 A Yes. We had that procedure -- let 


me amend that. We had that procedure, but Lt 


The divisions 


wasn't said to include everything. 
were informed that anything that they felt was of 


a particularly sensitive nature should be referred 


11 through to Mr. Allen. But after the October 


12 letter we went quite a bit further in that we 


13 didn't leave anything to the divisions' own judg- 
14 ment as to what might be. We said we want now someone | 
15 to look at everything on a highly controlled, organized 
16 basis. 
17 Q And at the apex of this is yourself. 
| 
18 A Yes, sir. 


Q Mr. Eugene Stillman was, at the time 
of the events in this case, in March of ‘73, the 
financial Vice-president of your company, was he 
noe, six ¢ 

A LES 


Q And did not Mr. Stillman succeed your 


responsibilities in treating with the financial 
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community? 

A Yes. 

Q And Mr. Stillman is no longer with 
your company, is he, sir? 

A He is not. 

19) And you have other turnover from time 


to time in your company, do you not, with respect 
to executives? 
A Yes. 
MR. GREENSPOON: Nothing racenee, your 
Honor. 
RECROSS EXAMINATION 


BY MR. LIMAN: 


Q You mentioned that Mr. Atwater reviewed 
that October release. Who is Mr. Atwater? 
A Our outside counsel. He is the corpora- 


tion attorney with the Noxin, Hargrave firm that tis 
our general outside counsel in Rochester, New York. 
MR. LIMAN: Nothing further. 
FURTHER RECROSS EXAMINATION 
BY MR. MORRIS: 
© Mr. Schuman, is it Mr. Lindblom who has 
succeded Mr. Stiliman? 


A Yes, Mr. Richard Lindblom. 
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Q And was Mr. Lindblom made aware, when 
he came with the company, of the current policies 
in connection with conversations with analysts? 

A Very much so. 

Q And are other peopl«: on the corporate 
staff who come to the company or have come since 
March of '72 made similarly aware of these 
policies? 


A Yes. 


Q One more question. I don't know whether 


this was asked before. I don't recall. 
That letter that went out to the prac- 
titioners that Mr. Greenspoon: has referred to, in 


October of '73, about how many people was that sent 


out toc 
THE) COURT: lf you know. 
A Well, 2 have a pretty good idea. 
Q Your best approximation. 
A But that is also telling something -- 
@ 
I'm not ‘sure. That gives you a pretty good answer, 


perhaps, as.to our practitioners. 
Q is it in the thousands? 
A Yes. 


MR. MORRIS: Thank you. \ 


\ 
A (Continuing) Many thousands. I can 
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1 | Iqrf 16 Schuman-redirect 343 . 
& 2 | say that. 
ve 3 | MR. GREENSPOON: One iditional question, 
oo 4 your Honor, if I pak 
5 REDIRECT EXAMINATION 
6 BY MR. GREENSPOON: C 
fae Q The people who joined your staff, as 
8 Mr. Morris just suggested, they received these 
9 instructions by word of mouth? 
10 A Yes. 
ll Q They didn't get anything in writing. 
12 A That is correct. 
& 13 MR. GREENSPOON: Thank you, Six. 
14 | THE COURT: You may step down, Mr. 
i5 Schuman. 
16 (Witness excused.} 
17 | 
18 
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will proceed with Mr. MacCallum. 


7 5a VI 8 ea ec OCALE OM, cCatied as « 


witness by the Commission, being first duly 


sworn, testified as follows: 


DIRECT EXAMINATION 


BY MR. RUSCH: 2 


9 Q Mr. MacCallum, are you the same David 


10 MacCallum formerly 2 defendant in this action? 


A Yes. 


MR. RUSCH: Your Honor, the Commission 


| 
13 | makes an application at this time to examine Mr. 
14 | MacCallun as a hostile witness in order to develop 
_ 5 the testimony. 
16 MR. LIMAN: We would object to that. 
17 THE COURT: You called him and he is no 
18 | longer a party to the action. I must defer on when 
19 | or whether he is hostile. Examine him in the 
20 normal course. If I determine in his responses to 
21 your questions that he evidences hostility, then I 
ml Jes will permit you to examine from that point on as 4 
7 23 hostile witness, to wit, to lead him. 
24 But at the moment I think you ought to 
25 examine him as a person who is a normal witness. 
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ee Q | He is not a party any more and under the circum- 
3 stances, I will require you to examine him in the 
r 
\ i 
s 4 normal course. 
ball 
5 MR. RUSCH: Very well, your Honor. 
6 i Q Dixecting your attention, Mr. MacCallum, 
7 to the period January through February, March, 
8 1972, can you tell the Court how you were employed 
| 
9 || at that time? 
| 
/ 10 | A Ye. I was a securities analyst 
ll employed by Faulkner, Dwight & Sullivan. I was a 
12 general partner of the firm at that time. 
eo 13 Q How long had you been a seturity analyst 
14 employed by Faulkner Dwight since that time? 
bb A Prior to that date, since February of 
16 | 1968. 
17 Q Who was your immediate superior at 
18 | Faulkner, Dwight, Suilivan in the first quarter of 
j i9 1972? 
v4) A Robert Colin. 
t 
Ai Q Can you briefly describe your respon~ 
22 sibilities as a security analyst? 
3 23 A Yes. As security analyst I am 
a primarily responsible for investigating trends and 
25 following corporate developments primarily within 
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the health industry and formulating investment 


advice based on that intelligence. 


In formulating the investment advice 


Q 


you read the Wall Street Journal? 


A Yess Usa 


Q Did you have a practice at that time 


reading the Wall Street Journal? 


Every day. 


Q In 1972 was Bausch & Lomb one Of line 
companies you followed pursuant to your respon- 


Sibi litres? 


A In the early part’ of 1972, yes, sir. 


Q Can you briefly describe for the Court 


in the early part of 1972 the significance of Soflens 


sales to the Bausch & Lomb investment outlook ? 

A Soflens sales became an important factor 
in my opinion in the action of the securities of 
Bausch & Lomb beginning in 1971 and certainly in 
1972 it continued to exert an important role On the 
action of the stock at that time. 


Q In the first two months of 1972) that) 2s 


to say January and February 1972, what was the main 


components of Soflens sales? 


A The main components of Soflens sales? 
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Yes. 


A Bausch & Lomb was selling the lens itself, 
a sterilizer which was used to sterilize the lens 
on a daily basis for use by the consumer and I 
believe that was the extent of the company's Soflens 
product line at that time. 

Q Were the lenses sold in kits? 

Yes, the lens was sold in kits as well as 

I believe individually. 

Q Were individual sales referred to by 


yourself at that time as fittings? 


Banc I referred to fittings to reflect in 


estimate the number of consumers to whom Soflens 
had been fitted In the field. 

Kits were not sold to the consumer, 
kits were sold directly to the practitioners and 


called the fitters. 


Q Was there a relationship between the 
of fittings and the sale of individual pairs of 
lenses to practitioners? 

MR. LIMAN: I object to the form and 
object unless he is going to qualify the witness 
whether he knows about this particular area. 


THE COURT: It is somewhat leading so lI 
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am going to sustain it on the Eirst ground. 

Q in the early pare of 1972 to your knowl- 
edge was it the practice of practitioners in the 
instance of fittings to reorder pairs of lenses? 

MR. LIMAN: Objection unless he qualifies 
this witness as to the basis of his knowledge for 
what the practitioners were doing. If he wants to 
qualify him I have no objection. 

THE COURT: Sustained. 

Q Did you consider Fittings a significant 
fact to Bausch & Lomb in the first quarter of 
197 22 

MR. LIMAN: Can I hear that question? 

THE COURT: yes, read it, Mr. Reporter. 


(Question read.) 


MR. LIMAN: I object to the form of that 
question. 
THE COURT: Sustained. 
Q When did you begin following Bausch & 
Lomb? 
A In the early part of 1971. I believe 


February, March. 
(@) For what reason? 


A For the reason that I Felt that the 
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e 2 company had identified a unique and potentially 
a extraordinarily profitable medical device and it was 
4 apparently able to reasonably protect itself against 
a 
5 competition from alternative suppliers at that time. 
6 That was the primary reason for following 
7 the company. 
a || Q What was that medical device? 
9 A The Soflens. | 
| . 
10 Q Prior to March 1972 did you have occasion 
ll to visit Mr. Schuman, chairman of the board of Bausch 
| & Lomb from time to time? 
ee 13 | A Yes. | 
14 | Q How many occasions, sir? 
15 A My recollection is I visited Mr. Schuman 
16 twice prior to March 1972 in his offices in 
Mo Rochester. 
1. Q Did you have occasion from time to time 
| 
19 prior to March 1972 to call Mr. Schuman on the phone? 
20 A Yes. 
Zl Q Briefly describe the frequency with which 
22 you called him? 
7 2 A I recall it varied and my recollection 
aA | it was relatively frequent. I believe it was on 
% 
25 | the order of once every month or two. 
| 


| 

| 

| 
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value. 
Toam going to leet it stand. Te vs in the 
record. But I must say I can't attach very much weight 


to it in view of the witness' comments about how the 
statements came about andhow they got to be put down 
in the manner they did. 
BY MR. RUSCH: 

Q In the month of February did there come 
a time when you forwarded a draft report to Bausch & 
Lomb? 

A Yes. 

Q Directing your attention to what has been 
marked as Plaintiff's Exhibit No. 2, is that the 
document or copy of the document that you forwarded 


to Bausch & Lomb? 


A Yes. 
Q To whom did you forward that document? 
A Apparently a Mr. Harby, the president of 


the company. 

Q And did you receive any reply from Mr. 
Harby concerning this document? 

A My recollection is that I did not receive 
any reply. 


MR. RUSCH: At this time, your Honor, 
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jJgrf 12 MacCallum-direct 371 
I would like to offer into evidence what has been 


marked as Plaintiff's Exhibit 2, which is the cover 


letter dated February 25, 1972 on the letterhead of 


Faulkner, Dawkins & Sullivan addressed to Mr. Jack 

iarby of Bausch & Lomb and attached to which is a draft of a 
Faulkner, Dawkins & Sullivan report concerning Bausch 

& Lomb. 


MR. LIMAN: Just so that we are clear, 


your Honor, could £ just ask Mr. MacCallum if the 


writing on the first page of the draft report con 


1971 as a whole" -- is that your handwriting? 


THE WITNESS: Yes, sir. 


MR. LIMAN: And after that, Equal to 


18 cents per share," is that your writing? 


THE WITNESS: Yes. 

MR. GREENSPOON: This document has been 
stipulated to as to authenticity. 

MR. LIMAN: I just want the words, because 
some things are written in his writing. I presume 
“Read 2/24/72," 18 your writing 41307 

THE WITNESS: I recognize 
writing, yes. 

MR. LIMAN: Sorry. May I 


this is being offered for the truth of 
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or as representing the opinions of this witness at 
the time. 

MR. RUSCH: Your Honor, this is being 
offered to reflect the state of mind of the preparer 
of this document at the time. 

MR. LIMAN: T have no objection to it on 
that basis. 

MR. MORRIS: No cbjection Eo it On Ehat 
ground. 

THE COURT: Received. 

(Plaintiff's Exhibit 2 received in 

evidence.) 


BY MR. RUSCH: 


Q Was the attachment to the February 25th 
letter, which has been admitted into evidence as 
Plaintiff€'s Exhibit 2, ever distributed to anyone 
outside of Faulkner, Dawkins & Sullivan other than 
Mr. Harby? 

A Not to my knowledge, no. 
Q Subsequent to sending Exhibit No. 2, your 
February 22nd report, to Mr. Harby, did you attempt 


to conzact Mr. Harby concerning the report? 


A I don't recall. I don't believe I 
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THE COURT: Did you receive any response 
at all from Mr. Harby to your letter of February 25, 
19722 
THE WITNESS: No, I don't recall naving 
received a response. My recollection is that the 
matter was held in abeyance until Mr. Schuman's 
return to the office the week of March 13th. 

Q I now show you what has been identified 
as Plaintiff's Exhibit 66, which is the March 2, 1972 
report. Was that document ever distributed to customers 
of Fatlkner, DAwkins & Sullivan? 

A Yes, I believe it was. 

Q And was it distributed to the customers 
of Faulkner, Dawkins & Sullivan at or about the time 
of March 2, 19727? 

A I believe so, yes. 

Q Did there come an occasion in March when 
you arranged to have an interview with Mr. Schuman? 

A Yes. I telephoned Bausch & Lomb, Mr. 
Schuman's office, for an interview with him and was 
told that he would not be back in the office until 
March 13th, 1 believe. Ana I at that time made 
a date to see him on March 16th. 


Q And did you meet with him on March 16th, 
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Yeo, 1 did. 


A 


Q How long did -the meeting last and what 


time did it begin on that date? 


A The meeting began, My recollection is, 


shortly before 9:00 a clock. It ran directly 


until approximately 10:00 or perhaps ten minutes 


after 10700. It was interrupted for approximately 4 


15 minu’ interval and resumed in Mr. Schuman's 


office fo erhaps 15 or 20 minutes and then concluded 


with about a five minute automobile ride into downtown 


Rochester. 


Q Directing your attention to that part of 
the interview that took place prior to the interruption, 
briefly what subjects were discussed with Mr. 


Schuman at that time? 
A The subjects covered with Mr. Schuman 


prior to the interruption generally consisted of an 


examination of the coffpany's traditional businesses. 


The optical products business, the scient@ic instru- 


ment business -~ 
THE COURT: I don't want to know about 


t . . 
} an examination. I want to know about your econversation. 


I want to know what you saidto him and I want to know 
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what he said to you, to the best of your recollection, 


in exact words or in substance. 


Let's start at the top. When you 


walked in, did you say something to him, did he say 


something to you? And go from there. 


THE WITNESS: Well, I don't recall, aside 


from in general terms, the topics discussed and I don't 


recall, aside from generally, Mr. Schumann's answers. 


And I will attempt to reconstruct in my mind at 
this time the general topics which we discussed at 
that time. 

MR. 


LIMAN: I object to the discussicn of 


general topics and I also would object to discussions 


of this witness' impressions as opposed to the substance 


of what Mr. Schuman said. 


He is in the business Of gaining im- 


pressions, and that is not what is important. it 


is what my client said to him. 


THE COURT: Let me ask you this, sir. 


¢ 
The conversation to which you make 


reference occurred approximately four years ago. Did 


you make notes at the time of the conversation? 


THE WITNESS: Yes, Sir. { 


THE COURT: Since you don't recall the | 
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conversation specifically, I would ask you ifr those 
notes will assist you in refreshing your recollection 
to the specifics of the conversation. Yes or no. 

THE WITNESS: They will assist me in re- 
freshing my recollection, yes. 

THE COURT: Mr. Liman, Mr. MOrris, do 
you have any objection to the notes being marked for 
identification, if they haven't been already, and being 
shown to the witness? He appears to have no specific 
recollection of the conversation. 

If you want the matter gone into further 
in that regard, fine. But he said rather clearly 
that he only recalls general topics discussed. 


— 


MR. LIMAN: These notes have been marked 


for identification as Plaintiff's Exhibit 3, and obviously 


he has a right to show him --~- 

THE COURT: Re this point. 

MR. LIMAN: -- the document. 

THE COURT: Very well. I gather you agree 
@ 
with Mr. Liman, Mr. Morris. 

MR. MORRIS: Well, 1 think ¢ understand 
the rule, your Honor, he is required to establish 


that these notes correctly reflect -- 


THE COURT: HO, no, no. He is not 
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offering them. This is just to refresh his 


3 recollection. My understanding is that he could have 


shown him anything, including a map of Rochester, 


and if that refreshed the witness' recollection that 


would suffice. 


So we will go along on that basis, 


8 if that is all right with you gentlemen. 


9 MR. MORRIS: All right. 


BY THE COURT: 


You have had placed in front of you 


Q 


Plaintiff's Exhibit 3 for identification. I would ask 
a 13 you to look at that. And then, if you can tell me that 


your recollection is refreshed as to the details 


a 


of the conversation, starting at the top, what Mr. Schuman 


16 said to you, what you said to him, in words or in sub- 


WV stance, you may proceed. 


MR. RUSCH: Your Honor, it may be 


helpful for the witness to identify the first two 


pages inasmuch as they are different in character 


than the remaining pages. 


MR. LIMAN: I 6bject to that state- 


HE COURT: At this point I don't think 


it is necessary. You put several pages in f dnt of 
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And, frankly; as 1 indicated, you can put 


anything in front of him to refresh his recollection. 


And if they do, if that will start him off to tell 


us what was said in this rather important conversa- 
tion, I am perfectly willing to sit back and listen. 


Do they help you to reconstruct the 


Q 


conversation? 


A Yes, they do. 


Would you then proceed? 
The first two pages consist -- 


Q Don't describe them. Using these to 


refresh your recollection, now perhaps you can tell 


us what he said to you and what you gaid to him. ££ 


you asked him a question, give us the question. 


A Right. 

Q If he gave an answer, give us the answer. 
MER. RUSCH: Don't read your notes now. 

Q (Continuing) Don't read them verbatim. 


But you can refer to them and reconstruct your memory 
and then proceed with your testimony. 


MR. RUSCH: Briefly, what was said 


concerning -- 


A My first question -- 


MR. RUSCH: Mr: “MacCallum, it may be helpful -- 
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THE COURT: No. He is doing fine. Let's 
get him started. 

He said, "My first qu2stion." 

Q You started off by asking him a question, 
ie that eight? 

A Yes. 

Q Go right ahead. 

A My first question related to the traditional 
business of Bausch & Lomb, and I asked in general 
terms hew the company's traditional business was per- 
forming. 

My general recollection of Mr. Schuman's 
answer at that time was that the business was 
performing satisfactorily but that for a variety of 
reasons that the business -- the profitability of 
the business was not characterized by any words like 
“dynamic” or “exceptionally strong.” 

My recollection of the interview related 
to -- is that I asked the question -- I asked a 
question about the operations of the Maryland Optical 
Products plant. I recail that Mr. Schuman indicated 


Ca. me. 


What did you say? What did you ask him? 


E don’t recali. I-dan'"t recall what my 
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question was. 


In substance. 


Q 


A In substance? 
1e) Yes. 

6 A "How is the Maryland plant doing? Is 
q the Maryland plant costing you more money than you — « | 
8 thought it was to Start it up?” 
9 | Q Did he answer you? 
10 | A The answer, I believe, was that it was 
lL an expensive start-up procedure, that it involved 

be 12 some rather expensive staffing and that it was costing 
13 the company money to get the Maryland plant on stream. 
14 I then asked Mr. Schuman about the scientific 
15 instrumentation part of the business, and I recall 
16 asking how was their scientifizs instrumentation 
17 business performing. 
18 I recall that Mr.Schuman indicated to me 
19 at that time that the scientific instrumentation busi- 
2 | ness was coming back but that it was coming back 
91 relatively slowly. 
Da) I then asked a question about the opthal- 

( \ 

ae 23 metron, Which is a device which the company introduced, 
94 I believe, or was planning to introduce, in Las Vegas 
+ 

25 at an opthalmic meeting, I believe in lage 1971. 
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My impression is that Mr. Schuman 
indicated to me that the opthalmetron was not going 
to be an important product in TO72. 

Quite frankly, the notes that I am re- 
viewing right now fail to refresh my memory as to” 
exactly why the product was not going to be an impor- 
tant product . 

I then asked him whether or not the 
business Of Buschnell, which was a small binocular 
company and rifle sight company which Bausch & Lomb 
acquired in 1971 -- whether Buschnell's business 
was seasonal, and I recall Mr. Schuman's answer as 
indicating to me that it was seasonal, but my memory 
is not refreshed by looking at these notes, nor is 


my memory refreshed as to the significance of the 


entire conversation about Buschnell. 


I then believe I didn't ask the 
question, but I do recall that somehow the information 


was indicated to me that --~ 


@ 
MR. LIMAN: Objection to “indicated,” un- 


Less you mean told to you. 

A ((Jntinuing } ~~ told t6 me that the 
company was investigating the acquisition of a 
product line owned by General Electric. The product 
line was, I believe, in the x-ray field. And Mr. 
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2 Schuman said to me that Bausch & Lomb was thinking 


about acquiring this product line. 


4 I do remember I asked a subsequent 


5 question about that, and 1t appeared to me at that 
6 : : : : 

time that it was not a meaningful product line, nor 
7 ; : : 

would it have any particular meaning to the company. 


BY MR. RUSCH: 


Q Did he say whether he had recently 


0 met with representatives of GE concerning this 


particular product line? 


12 : : 
A I see a notation here in my notes. -— 
13 Q Aside from your notation, your best 
14 : 
recollection. 


15 A I don't recall whether he had met with 


16 the management of General Electrict about this or 


not. My recollection is -- I do recall my state 


18 i of mind about the comment itself, anda => 

19 MR. MORRIS: Object to his state of 

20 mind. 

21 THE COURT: Well, I will take it because 


he has clearly denominated it as his state of mind, 


and I will carve it out when I get to certain 


cther matters. 


Go ahead. What is your state of mind? 
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Or what was it? 

A (Continuing) My state of mind was that 
the proposed acquisition of this product line was 
relatively irrelevant. 

I then recall asking Mr. Schuman about 
other matters outside the United States with regard 
to the Soflens. 

The company at that time was attempting 
to introduce the Soflens into a number of foreign 
markets, and my curiosity, or My concern, at that time 
related to the company's ability to gain a licence 
from National Patent Development Corporation, which 
had issued the original license to Bausch & Lomb 
for the United States market, for the distribution 
of these lenses outside the United ‘States, and 
I recall asking Mr. Schuman a number of questions 
about that and I don't recall at this time Mr. Schuman's 
responses. 

Again, EI do recall my general impression, 
and that is that there was nothing particularly 
unusual happening with regard to the introduction 
of the lens outside the United States, either negatively 
or positively. 


I recall asking Mr. Schuman a couple of 
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art 25 
questions about the financial markets of the company 
at that time. I don't recall the specific questions 
involved, but I do recall my general impression 
that the company had sufficient eash to Finance 
itself and sufficient assets to finance itself for 
the foreseeable future. 

I don't recall how I structured che 


questions, nor do I recall his specific answers. 


Q Did you have the conversation earlier, 


in February, with Mr. Allen, concerning the financial 


position of the company? 

A I don't recall any conversation that =f 
had with Mr. Allen about that. 

Q With respect to the conversation you 
had with Mr. Allen on March 1, 1972 <- 

A I don't recall that. 

Q -~- did the discussion of the financial 
position of the company come Up during the course 
of that conversation? 

A t don't recall it. 

Q Directing your attention now to the 
March 16th interview, did Mr. Schuman say, at 


this point in the interview, anything -- 
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THE COURT: No. Sustained. You are 
leading him. You are going to put words in his mouth. 

MR. RUSCH: I am attempting to refresh 
lis’ verellection, your Nonor. He said he didn't 
recal! anything more. 

THE (CCURT < Let him say he doesn't 
recall anything more and thea we will let you 
refresh his reccllect.on. He has hds notes in front 
Of Rim: 

Q Do you recall anything rurther c erning 
the financial position of the company? 

THE "COURT s Fine. 

A No. I do recall that there were several 
off balance sheet assets of the company. One 
consisted ot shares of the common stock of Bendix, 
which I did ask Mr. Schuman ‘about. I recall that. 


The other is that I recall asking -- © recall asking - 


no, £ don’t recall ,asking.: tT recall, knowing that there 


were some siibstantial monies represented by the 
ownership -- by Bausch & Lomb's ownership of warrants 
for the purchase of National Patent stock, both (of 
which represented significant amounts of money. 

Q Can you continue with the intervicw? 


THE CCURT: I think this might be a good 
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jgrft 
time ior us to take our mid~-afternotn recess. 


We will make our recess 15 


minutes. 
The witness may step down. 


(Recess.) 
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You may proceed. 


THE COURT: 


MR. GREENSPOON: You recall we had dis- 


cussed the problem we had with the witness Mr. 


HMoitsma who is going to be out of town. Mr. Hoitsma 


I discussed this with counsel on the 


is here now. 


other side and they offer no objection to our asking 


the Court if we could take him out of turn. I don't 


know how long your Honor plans to sit tonight. Lt 


is now 3.30 approximately and ft would not anticipate 
that Mr. Hoitsma would take very long either on 


direct or cross-examination. 


a 13 THE COURT: I suggest that we proceed 


immediately with him. 


MR. GREENSPOON: Thank you very much. 


16 THE COURT: Mr. MacCallum, if you would 


step down we will proceed with Mr. Hoitsma. 


(Witness temporarily excused.) 


19 MR. GREENSPOON: We would like to invoke 


the rule with respect to Mr. MacCallum. 


to be 


21 THE COURT: You would like him 
excused and wait ouside? He can wait in the jury 


room if he wishes to the rear of the courtroom 


MR. LIMAN: My understanding is that 
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this is being offered not for the truth of what 
he would assert because he didn't have conversa~ 
tions with Bausch & Lomb but for the state of 


mind. 


MR. GREENSPOON: And the things that 


8 THE COURT: He will tell us what if 


9 any acts he performed. He could do that under 
any circumstances and we will permit it on that 


basis. 


DP ER R ET RK Cc. HOLL ?TtS MA. , called as 


a witness by the plaintiff, being first duly 


15 sworn, testified as follows: 


DIRECT EXAMINATION 


BY MR. LANG: 


18 Q Mr. Hoitsma, where are you employed? 


ree 


Dwight & Sullivan. 


Faulkner, 
What is your position there? 


I am executive vice-president and 


= the firm. 

pane ee 3 | Q How long have you been with Faulkner, 
2A pe & Sullivan? 
3 A June of 1969. 


swesasencormetncneme 
———. 
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@ 2 | Q Were you employed by Faulkner, DBwrgrt 
| 
3 | s Sullivan during March ef 19/27 
ae 
— 4 A I was. 
5 Q What was your position during that month 
6 ys 
at Faulkner, Bwiegre & Sullivan? 
7 A I was director of the firm and manager of 
8 
the trading department in the firm at that time. 
9 
Q Where are they located? 
1 
0 A 4 New York Plaza, 1004, 46th Floor. 
n Q Is that where they were located on March 
12 
16, 19727 
& 13 A Veg, Six: 
4 : 
Q Were you at your offices at Faulkner, 
15 Dew Kit 
Suen § Sullivan on March 16, 1972? 
| a A I was. 
i 
| Q On March 16, 1972 were you aware that 
i David MacCallum was in Rochester, New York interview- 
y ing Bausch & Lomb? 
ag A I was. 
- | Q Did you receive a call on that morning 
22 
from David MacCallum? 
‘ } 
ay 3 
A I did. 
| 
9 i 
a Approximately what time did you receive 
® | 
25 


the cali? 


| 
i 
i 


j 
| 
| 
| 
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n 
wn 
> 


| A About 11 o'clock a.m. 


3 10) During that conversation what did Mr. 


4 MacCallum say to you and what did you say to him? 


THE COURT: I just want the record to 


5 
6 reflect this is not being received for the truth of 
q the matters asserted. 


You may proceed. 


THE WITNESS: May I have the question 


THE CCURT: Read the question, Mr. 


Reporter. 


(Question read.) 


14 A He told me that he had talked tc the 


15 company that morniny, that he was in Rochester and 


16 he estimated the earnings of the company for the 


17 first quarter oF whatever the year WaS ~~ ft can’t 


18 remember at this point, it is several years ago- 


Q 1972? 


A 1972 and that we were withdrawing the buy 


recommendation of the stock. As 1 recall he said 


the stock was no longer a4 buy. 


Did he say anything else to you? 


Q 


as coming back to New 


A He said he w 


e available 


that afternoon ana that he would b 
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sales meeting upon returning. 
Q Did you make any notes of the telephone 


conversation you had? 


A t dic. 
Q I show you Plaintiff's Exhibit 5 for 
identi?’ cation and ask you if you recognize that? 
A Léa. 
Q What is that document? 
! A Those are notes T took when I was speak-~ 


ing with Mr. MacCallum that morning. 

@) Those were notes you took while you were 
on the telephone with Mr. MacCallum? 

A Yes. 

Q Do those notes refresh your recollection 
with respect to what Mr. MacCallum told you on the 
| werning == 


THE COUR’: I don't understand that he 


needs his recollection refreshed, Counsel. He is 
doing fine, he didn't say anything about he didn't 
remember. He even corrected himself and clearly 


remembered that the statement wes nade to nim "The 


sto-k is me longer a buy.” 
| That is wy recollection. 
| Q What if anything other tia: the fact 
| 
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that the stcck was no longer 4 buy ¢iad Mr. MacCallum 
say t« you duxing that phone conversation? 

A I have no specific receallection of any~ 
thing e!se- 


for 


a 


Q Do the notes that are Exhibit 
identification reflect the notes that you took 


during the conversation? 


A They do. 

Q With Mr. MacCallum? 

A They do. 

(e) Do they reflect what Mr. MacCallum said 


to you during the conversation? 

A In reading the notes I see that he had 
said that the old business was okay, the Soflens was 
being hurt. Apparently that <-- 

MR. MORRIS: t object to it if he is just 
reading the notes. 

THE COURT: He cannot read the notes, 
you can tell us whether that refreshes your recol- 
lection that something was said to you. 

THE WITNESS: No, I already answered 
that. I recollected what I told you initially, 
that he was cutting his estimate and the stock was 


no longer a buy and he was coming back to New York. 
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I specifically remember nothing else. 


Q Were there other things said during the 


conversation, is that correct? 


MR. MORRIS: He said he doesn't remember. 


A I guess So. 

Q You took those notes during the conversa-~ 
tion? - 

A I took those notes. I do not now spec~ 


ifically recall anything else but what I told you. 
Q Those notes reflect what Mr. MacCallum 
told you during the conversation? 
A I am sure they do. 
Q The notes do not refresh your recollec- 
tion independent of what was said by Mr. MacCallum? 
A At this point I cannot recall anything 
but what I told you specifically. 

MR.LANG: Your Honor, I would like to 
read into evidence the notes based on a past recol- 
lection recorded. 

MR. KAPLAN: May I have a voir dire? 


THE COURT: Yes. 


VOIR DIRE EXAMINATION 


BY MR. KAPLAN: 


Q Do the notes on Plaintife’ s Exhibit 5 
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contain not only things that Mr. MacCallum said t9 
you but your own thoughts and mental processes at the 
time of the talerhene 
I object to that because 

he said he doesn't recollect and this testimony is 
simply what Mr. MacCallum told him. He already 
answered that question. 

THE COURT: No, I think there is enough 
room here that the question can properiy be asked. 

The objection is overruled. Lf you 
understand the question I would appreciate your 
anzwering it if you can do sc. 


THE WITNESS: May I have tne question 


(Question read.) 

T certainly had a mental state of mind 
when he made that call. I asked him to call me. 
I was worried about the action of the stock at the 
time. I had in no way made up my mind as to what 
he was going to say before he called: It would be 
my recollection that these notes only reflect tne 
thoughts that were passed on to mé over the phone 
at that point. When he spoke later I may have 


interpreted them. 
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Hoitsma - direct 


Q Do those notes contain your interpreta- 


tion of what he said? 


MR. LAND: He already answered that 


question. 


A To the best of my recollection I wrote 


down exactly what he had said to me on the phone. 


Q Did you write it down verbatim, Mr. 


Hoitsma? 
A Obviously not. 


MR. KAPLAN: I object, your Honor. 
MR. MORRIS: Same objection. 


THE COURT: Overruled but I would have the 


witness specify if he remembered anything, whether 


he recalls that this was something Mr. MacCallum 


said in words or ina substance or represented his own 


thought processes. 


THE WITNESS: To my recollection these were 


Mr. MacCallum’s -- my notes on his words he said to me 


Q Could you read the exhibit? 


A Starts off "BOL,basic old business good” ~<- 


THE COURT: Would it be B and Lb? 


THE WITNESS: BOL, - the stock symbol. 


All rignt. 
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A "Basic old business good. 145860175 
to $2", and I have no recollection whether that 


refers to a quarter or to a year other than it is 
obviously earnings but beyond that I don't know, per 
share. 
"Soflens acceptance hurt by flak, no 
longer can say moving up on a weekly basis, 
Flat. 
"Kit sales declined from late 1971." 
MR. KAPLAN: is the word “from" in there, 
Mr, ‘Holtsma? 
THE WITNESS: LT think Uso: That is. my 
interpretation of my handwriting. 
Declined from late 1971, I believe so. 
My handwriting bothers me even sometimes. 
A (Continuing) "7500 fourth quarter = ° 77; 
500, 600 £irst quarter '72." 
Q Mr. Hoitsma, do you know what the 1500 
fourth quarter ‘71 refers to? 
A My recollection is kit sales. 
Q And do you know what the 5-600 first quarter 
'72 veters to? 
A It must be kit sales also. 


“ 


THE COURT: Not must be. You have to 


Hoitsma - direct 


tell us, don't speculate. If you don't know 


tell us. If you do know tell us. 

A I already testified T have no specific 
recollection of this conversation, of the details 
of this conversation at this point. I have been 
asked to try and interpret what is here. 

() Go on? 


A "Introduced minikit one week ago. 


Cataract lens restate last year was 27 cents, 

possibly 30 cents or less than 30.cents. 60-70 
cents" and then some times, I guess, as I recall 
they Had to do with Mr. MacCallium's trip back to 


New York. 


Read the times, please? 


9-15) 66 2.25. = no; 12-something and.2.30. 
9) Do you know whether that refers to the 


time Mr. MacCallum, 12-something figure refers to the 


time Mr. MacCallum was to leave Rochester and 2.20 is 


the time he was expected to arrive in New York? 


A I can only surmise at this point. 
I Rave no specifEic recollection. 


Please don't surmise. 


After you got off the phone with Mr. 


MacCallum, what did you do, 
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Loud 


| 
83) 


’ I called the salesman over in 


te 
M 


I had some information on Bausch & 


3 voice saying I 
j ) 
oe 4 Lomb, on the stock. 
5 They gathered around and I told them 
6 quickly that David cut his estimate for the first 
To quarter ana that we, the stock was no longer a buy 
8 and they should quickly tell cheir client just that. 
9 And David would be hack later in the 
| 
10 afternoon for a meeting. 
Il Q Did you tell them what Mr. MacCallum had 
12 | told you during your phone conversation? 
13 MR. KAPLAN: I object. 
14 MR. MORRIS: I object, that is not binding 
16 on the defendants. It is hearsay. 
| 
16 THE COURT: Well, I will take it. only as 
a to the state ot mind. We have gone tris far and we 
18 might as well put tt allen the record. Et don't 
is believe that what he told the salesman can have any | 


point of view of the truth of the 


\ 

20 | effect from the 
\ 

21 | matter asserted. | 
| | 
| say | 

22 | He made some statements and we will leave 
i | 

iol I 

23 || it at that. | 
| 

wm | MR. KAPLAN: Could I have that last ques- | 
\ 

2 tion again, your Honor? 


~~ 
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3 
= 
tm 


COURT: Of course. 

(Question read.) 

MR. KAPLAN: tT object. He can ask the 
witness what he told them. 

THE COURT: Yes, sustained. 

Q What else did you do after the phone 
conversation? 

A After the phone conversation then I began 
ealling several clients of the firm, some I was 
responsible for directly and some that one of our 
salesmen on vacatim asked me to call if there was 
anything important on the company. 

Q Did you do anything else? 

A After I finished doing that I sold stock 
that was in certain discretionary accounts I was respon- 
sible for. 

I don;t know the time sequence of all 
those various things. 

THE COURT: What kind of stock? 

THE WITNESS: Common stock. 

THE COURT: Of what company? 

THE WITNESS: Bausch & Lomb. 


Q Did there come a time on March 16 when 


t 
am 


Mr. MacCallum had a sales meeting at Faulkner, Bwreore & 
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igrt 7 Hoitsma-cross 
parc of my vocabulary, I think, for.a long tire. 
But 2 don‘t kHow whether == 

YHE COURT: To your recollection, aid Mr. 
MacCallum use that word at the time? 

THE WITNESS: I have no specific recollec- 
tion of whether I used it or whether he used it. re 
is a word 1 use. 

BY MR. MORRIS: 

Q Ana there had been refererces to 
adverse publicity about Soflens in several previous 
publications put out by your firm, Had there not? 

A T-have no recollection of that. 

Q You wouldn't deny that if I put them 
before you? 

A TL certainly wouldn't. 

Q Bll Figne. Yhey will speak for themselves. 

Hoitsma, when you got thet telephone 
call from Mr. MacCallum shortly after 11300 o'clock 
on the morning of March 16, 1972, is it fair td say 
that the significant facts that were communicated 
to you were that David MacCailum had changed his 
estimate of the stock and no longer considered it a 


buy? 
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Jers 44 Hoitsma-cross 


"Despite the ‘uror in the market 
yesterday, Faulkner, Dawkins & Sullivan, another 
leading institutional house, is still optimietic 
about prospects tor Bausch & Lomb." 

MR. KAPLAN: Thank you, your Honor. 

Q Mri HOitsma, is it fair to say that as 
of March 2nd, Faulkner, Dawkins was under a great 


deal of pressure about its recommendation on Bausch 


& Lomb? 
MR. LANG: Objection. 
THE COURT: Sustained. 
Q Now, Mr. Hoitsma,; I believe you said 


that you had asked Mr. MacCallum to telephone you when 
he finished his interview with Bausch & Lomb on March 


16th, correct? 


WR, DANG: Cbisetion. © @on'’t think 
that is a correct characterization of Mr. Hoitsme's 
testimony. 

THE COURT: LE 16 26S correct, Say sc. 
If it is not sorrect, Say So. @ 

A May I have the question again. 

THE COUR: You may. 


(Question read.) 


A Yes. 
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9) Snd@ you did so, Mr. Hoitsma, because 
you were concerned about the market action in the 
stock, is that right? 

A That is correct. 

Q And you were doing so because you were 
concerned about clients that Faulkner, Nawkins had who 
had positions in Bausch & bomb, is thet. prgnt? 

A That is correct. 

fe) And you wanted to let those clients know 
anything that developed From Mr. MacCallum's inter- 
view as soon as possible, correct? 

A Phat -iS correct... 

Q So Mr. MacCallum's telephone call to you 
after 11:00 o'clock on March 16th dian't exactly come 
as a surprise, isn't that right? 

A The Gall, ‘no. 

a Now, in that telephone oki k. Mr. Hoitsma, 
Mr. MacCallum, in estimating kit sales on the 
Soflens, stated that they were his estimates, is 
that right? 

A I have no specific recollection of what 
he stated. 


Prior to March 16th, Mr. Hoitsma, 


did you have ny tnformation 
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was going to introduce tha aphakic, or cataract lens? 
A No. 
Q Was that fact of any significance to 
you whatever? 
A Minor. 
Q What about the minikits, Mr. Hoitsma? 


Did you have any information about when they would 
be supplied prior to March 16th? 

A Did I? I don't recall. 

Q Was the introduction date of those 
minikits of any importance to you in recommending 


purchase or saie of the stock tc your clients? 


MR. LANG: Objection. He was not person 


ally recommending. He has not testified that he 
personally recommended the purchase or sale of the 
stock to any of his clients. 


THE COURT: All TigGne. You will 


have to go back one guestion, then, Mr. Kaplan. Tf 


you wish, you can ask that question first. 
MR. KAPLAN: Thank you, your -Honor. 
Q Mr. YWoitsma, did you have occasion to 
recommend the purchase or sale of Bausch & Lomb in 


the first guarter of 1972 t9 clients of Faulkner, 
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Q And was the introduction date for the Baus 


& Lomb minikits of any importance to you in deciding 
what recommendation to make to those elients? 

A Fe 16. very difticulit to recall ail the 
specific things that went into the recommendation at 
this date. 

Q Mr. Hoiltema, t bellLeve Ur. MOrris asked 
you whether you knew, as of March 16th, that sales 
of the Soflens were no longer increasing. I believe 
you answer that you did nov. 

A That 1S correct. 

Q You were examined before tne Securities 
and Exchange Commission in connection with this matte 
on March 29,:1972, correct? Do you recall thet? 

A I recall being examined. Tt gon't cecall 
the date. 

9) Do you recall being asked the following 
questions and giving the following answers, page 51: 

"0 Have you ever seen anything in print -- 
when I say ‘ini print, | published in any form prior 
to that time -- that the company cculd not make 
the statement that sales were going to go up on 
a weekly basis? 


" 


A Nothing specifically referring to a 
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1 jgrt 1s Hoitsma-cross 
| aera | 
) 2 company statement. The only thing was in the Wall | 
3 | Street Journal, referring to Smith Barney's article, | 
=e 4 the assumption of which would be that the publicity 
5 was hurting sales. So’ the obvious conclusion is 
! 
6 that sales could not he going up on a weekly basis. | 
7 But no Specific statement by the company, no in print . 
8 Or any Other form that ©£ know of.” | 
\ 
9 Do you recall] being asked that question | 
10 and giving that answer? ; 
11 A No. ‘ 
MR. KAPLAN: Will counsel stipulate that 
: , | 
& : 13 the questions and answers were propounded and respoiuded 
14 to? 
| 
15 MR. GREENSPOON: I will stipulate, 2 
16 your Honor, that these are authentic copifes of t.he | 
17 transcript of the SEC, that the question was asked | 
} 
18 and the answer was given. Beyond that, I can't stipu- | 
19 late as to what was in Mr. Hoitsma's mind as to the |’ 
t 
| 


truth or falsity of the statement when he made it. 


MR. KAPLAN: I will ask the question. 


Q Mr. Hoitsma, did you tell the truth when 


you testified before the SEC? 


= + & SF 


21 I assume he will ask him. 
| A L certainly did. | 
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Q Now, sir, do you know why Mr. Campbell] 


sold shares of Bausch & Lomb on the afternoon of March 


16th, 1972? 


MR. LANG: Objection, 
THE COURT: dust answer yes Or no. 
A Nc. 


THE COURT: Thank you. 

Q Now, sir, on March 16, 1972 Bausch & 
Lomb was trading in what range? Do you recall? 

A tT believe, as I recall, i. started tne 
day high at 130 and traded down to like 125 or maybe 
lower. 1 am. not Sure. 

Q And as late as the end of February it 
was in the 1170's, is that right? 

A I know it was higher. I don't. know 


specifically where. 


Q And in 1972 it in fact had gone over 190, 


ijen’t that right? 


A That I recall. 


Q Now, the volume in Bausch & Lomb, Mr. 


Hoitsma, on the 16th of March, do you recal what ie 


was through the day? 
A Specifically? 


Q po you recall that over 100,000 shares 
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1 jgrf 19 Hoitsma-cross 
& 2 9 In the early part of 1972, prior to 
3 March 16th, the Bausch & Lomb stock had dropped 
— 4 from éuee 190 to a point on the. loth where it was 
5 trading from the 1305s or iower, ana over 100,000 
: 6 shares had traded by 11:00 o'clock when Mr. MacCallum 
7 called you, isn't that the reason that you reacted 
8 to his telephone call in the way you did? 
9 A No. 
10 Q What was the reason, sir? 
11 A The information he gave me. 
2 Q Now, the information he gave you, Mr. 
@ 13 | Hoitsma, was that he had changed his estimate, | 
14 correct? 
15 A That is correct. : . 
16 Q He did not tell you that Mr. Schuman | 
17 had given him an estimate, correct?¢ 
18 A He did not say that, — 
19 Q Did you ask him how he arrived at his | 
20 estimate, in that telephone call? | 
21 A I did not. | 
22 Q The important thing was that MacCallum | 
( 23 had changed his estimate. | 
| : 
24 A That was the important thing. | 
oe 25 MR. KAPLAN: No €urther guegtions, | 
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l ars 
y) MacCallum to the ‘stand. 
3 Daas MiracD a SiO i Bee) Go eae, 


4 THE | COURT Mr. MacCallum, you under- 


5 | stand that you are continuing your testimony this 

6 morning under the oath which was administered when 

i | you first took the stand. 

8 THE WITNESS: Yes, sir. 

9 THE COURT: Very well. 

10 MR. LANG: May the record reflect that 

ll lam placing in front of Mr. MacCallum, your.Honor, | 

12 what has been marked as Plaintiff's Exhibit 3 for | 

13 identification. 

14 DIRECT EXAMINATION (Continued) 

5 BY MR. RUSCH: 

16 Q We left cff yesterday, Mr. MacCallum, 

WV with the interview with Mr. Schuman on the morning | 

18 of March’ 16), 19/2. The subject that we left Off) ac | 
was what Mr. Schuman said concerning the lila ue 

20 position ‘ofthe company. 

Ba If the Court please, I will read the last 


question and answer posed to Mr. MacCallum. 
he Do you recall anything further 


concerning the financial position o£ .the 


ne £ 2 


company? 
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“A No. + ae recall that there were 
several off balance sheet assets of the 
company. One consisted of shares of the 


common stock of Bendix, which I did ask Mr. 


Schuman about. Ewrecall) wehac. The other 
is that I recall asking -- I recall asking -- 
no, .L,don't wecall asking. I recall knowing 


that there were some substantial moneys rep- 
resented by the ownership -- by Bausch & Lomb's 
ownership of warrants for the purchase of 
National Patent stock, both of which repre- 
sented significant amounts of money." 


To the best of your recollection what was 


Mr. Schuman? 


A To the best of my recollection the next 
topic that we discussed consisted of my beginning 


the next subject discussed in your interview with 
to ask a series of questions of Mr. Schuman about 


the Soflens. 


Q Prior to that was there any discussion 
concerning earnincs estimates for the ivear for ‘the 


company, excluding Soflens? 


A Tt vecall -- I) vecall asking Mr. Schuman 


about a specific number for earnings of the company 
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excluding Soflens, excluding the Soflens aLtvisLvon, 
However, I do recall that I had estab- 
lished in my own mind a feeling that the company's 
business excluding Soflens woukd be) ap ain) 1g 72 bwe 
not up dramatically. L had concluded that line ef 
questioning in my own mind with the satisfaction that 
I thought that I understood the general elements 
that were going into the company's non=soflens 
business. 
Q Do you recall whether or not you posed 
any questions to Mr. Schuman concerning earnings 
for the traditional lines of Bausch & Lomb? 
A Tidon't recall. 
MR. LIMAN: Objection, he was asked) this 


question and answered it. 


THE COURT: He answered it again however, 
and & wiil let it stand. He ways I.doa't recall. 
QO I direct oak attention, Mr. MacCallum, 
to an SEC transcript. Are you the same David 


MacCallum that «ppeared before the New York Exchange 
on March 21, 1972 before attorneys of the SEC? 

A Yes. 

Q At that time did you restify to the best 


of (your recollection? 
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you give these answers at that time) => 


MR. LIMAN: Your Honor, I objected to an 


effort to impeach a witness. He asked whether or 


not his recollection is refreshed. The witness 


& 13 Q Does that refresh your recollection? 


1 ars MacCallum - direct 432 
ae 2 A Yes. 
3 Q Did you testify truthfully at that time? 
wap 4 A Yes. 
5 Q Read to yourself page 42, line 17 through . 
6 page 43, line 17. a 
7 A Beginning with line 17? 
8 Q Yes. ; 
9 THE COURT: While the witness is reading 
10 that may we have the last pending question? 
11 (Record read.) 
12 A I have read it. 
14 A I don't recall that line of questioning. 
15 Q Were you asked these questions and did 
| 
a 
\ 
20 | says no, he doesn't recall that. 
21 MR. RUSCH: This was a statement made 
22 by the witness within a week after the occurrence 
23 of the activities. I think the Court can well 
2A nigh take judicial notice that the witness' recol- 
25 | lection at that time was superior to that of today. 
| 
| 
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it now, it doesn't refresh his recollection so that 


THE COURT: The witness said by looking 


at the material that you presented tc him, reading 


I would assume that in some way you wish £0 present 


this matter to the Court. 

You might tell me under what rule you are 
doing it. He is a witness. Are you’ going to 
impeach your own witness? 

He really said he doesn't remember and 
if he can't refresh his recollection, what are you 
trying to do and then perhaps I can determine 
whether you can do it in the manner you are attempt-— 
ing. to. 

MR. RUSCH: I am attempting to introduce 
it for the substantive purpose of proving that this 
witness received information concerning earnings 
for bas traditional lines of Bausch & Lom>s from 
Mr. Schuman during the course of the interview. 

I believe that the testimony before the 
SEC is admissible on two grounds, your Honor. Sub- 
paragraph 24 under Rule 803 of the Federal Rules of 


Evidence which requires certain guarantees of trust-~ 


worthiness. 


SEC 


This witness appeared before the 
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represented by counsel during the course of an 
investigation within a week of the events and also 
as a declaration of interest under Rule 804, your 
Honor. 

MR. LIMAN: Your Honor; we didn ¢t have 
an opportunity to cross-examine him before the SEC. 
That is the most blatant type of an example of 
hearsay and it is clear when you read the tran- 


script that he confused impressions with state- 


ments. 

One page he says one thing and the 
other he says another. He wasn't drawing all 
these sharp distinctions. They asked him his 


retollection and he has notes in front of him which 
he made at that time. 

THE COURT: Yes, I permitted those to 
be utilized as past recollection recorded. 

MR. MORRIS: He has no recollection 
from looking at them and I might aiso point out that 
this testimony, alleged testimony recorded, is 
deserving of no more weight than notes because he 
was not sworn at that time. 

THE COURT: Let me say this: 


If counsel wishes to ask by reading the 


SOUTHERN DISTRICT COURT REPORTERS. US COURTHONS: 
FOLEY SQUARE. NEW YORK. NY ~~ 79i-lul0 


MacCallum - direct 434 


ars MacCallum - direct 


roy 


questions which were asked at the SEC hearing and 


then the answers and ask the witness if he was 


asked that question and did he make that answer, 


I will permit that. 


To a certain extent I can understand an 


adverse interest. He was a defendant in the law- 
suit. 
9 Overcoming Mr. Liman's initial comment, 


I would suggest the witness is here now in) court and 


So that: what fam 


subject to being cross-examined. 


12 going to do in this case is permit in the first 
13 instance counsel to ask the witness -- he has not 
14 refreshed his recollection from seeing the tran- 
15 script. He can ask the witness were you asked 
16 these questions and did you make these answers. 
17 I suggest that at that point we will see where we | 
18 are | 
19 MR. RUSCH: Thank you, your Honor. 
20 THE COURT: To the extent I am Sui eit ie | 
ai the inquiry to proceed the objections are overruled. | 
| 
(Continued on next page.) | 
| 
| 
| 
| | 
| | 
| 
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l jgrf am < MacCallum-direct 
ee 2 BY MR. RUSCH: 
3 : 6) Were you asked these questions and did 
= 4 you give these answers upon the first occasion that 
5 you appeared before the SEC, Starting Line 17: 
6 | vA Later in the conversation, immediately 
q prior to entering into a conversation about the 
8 | Soflens business, I attempted to get some quantitative 
9 | inadwartnn of the extent to which 1972 seemed to be a 
10 recovery year. I am -- well, I suggested that if 
ll the company had made $1.45 in 1971 from traditional 
12 business, which is our estimate in the draft of the 
13 memorandum which was sent to Bausch & Lomb on February 
14 24th, I said that if $1.45 is a reasonable estimate 
15 of traditional business in 19371, well, excluding the 
16 Soflens, would this number $1.75 be surprising to for 
17 : 1972? 
18 "9 What did he say? 


"A He responded to the question that 51.75 
is felt comfortable with -- that is, he felt it was 


comfortable; that although the budgets had not been 


22 redone, and I gathered based on the prior comment 

3 the budgets were actually being redone, he suspected 

2% that the budgets may show a higher projection than 
eG 5 St co. 


= 8& & 
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Higher? 


Yes. 


ig. that right? 


Yes. 


Go ahead. 


I said, ‘Will it. be 


What. did he say? 


He Said_at the time that it could be 


SHuieor Soy in thatiarea.." 


Were you asked -- 


12 MR. LIMAN: Would you read the next two 


14 MR. RUSCH: Surely. 


"oO In that area? 


16 "A Yes. He was attempting at that time to | 
17 give me some quantitative indication of what I meant | 

| 
18 by ‘excellent recovery for 1971.'" | 


MR. LIMAN: (Reading) 
"9 For 1971. 


"A Yes." 


on? 


MR. RUSCH: We are on page 42, Line 17, 


ns ££ 8 R 


your Honor, to page 43, line 17. | 
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THE COURT: What page and line are you 


8 
1 | igxrt 3 MacCallum-direct $3 | 
| 
a 2 THE COURT: Have you finished reading? 
3 MR. RUSCH: Yes. | 
2 | 
4 THE COURT: Mr. MacCallum, when you 

- | 
5 appeared before the SEC, were you asked those ques- | 
| 
6 tions and did you give those answers? | 
7 } THE WITNESS: Sir, I don't recall that | 
8 conversation with the SEC, but it is in the testimony | 
9 and I have no choice but to say I must have said those | 
1 
10 things. | 
ul THE COURT: Well, I don't know -- 
12 MR. LIMAN: I move to strike that. | 
S 13 THE COURT): Yes. tidon't know that.’ 2.can | 
a | 
14 permit any speculation or guesswork. | 
15 I would ask you at this point to search | 
16 your recollection and to tell me if you can answer | 
\ 
17 the question yes, no or you don't recail. | 
18 || THE WITNESS: I recall a conversation -- | 
19 I recall a -- I recall -- at the company I do recall | 
20 an attempt on my part, I don't know whether it was in | 
21 a direct conversation with Mr. Schuman or an attempt 

99 to mentally quantify what I was thinking at the time, 
| 
yA} to come to grips with the question of how much the | 
%” company's non-Soflens business was going to make in | 
ie 5 1972. I do recall that effort that I was making | 
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at that time and beyond that I don't recall either 


direct conversations with Mr. Schuman, nor ado i re- 


call the conversation with the SEC which was just 


read to me. 

THE COURT: Although you don t have a 
clear recollection of the detailed conversation, do 
you remember it in sufficient general outline to tell 
sis whether or not Mr. Schuman mentioned any Elgures, 
any numbers, whatever they might have been? 


THE WITNESS: No, 1 do not recall that. 


MR. RUSCH: Your Honor, the SEC transcripts 


have been stipulated to between the parties as being 
authentic and purporting to represent statements 
of the witness at the time, at the date of the tran- 
setint. And at this time we would like to offer 
that passage that I just read into evidence. 

MR. LIMAN: Your Honor, I object again. 


If you would even read this, this passage, you would 


see that the witness 1s talking about what he gathered. 


He then talks about the fact that he, Schuman, 


"was attempting at the time to give me some quantifica- 


tion of what I," meaning the witness, “meant by (an 
excellent recovery for 1971,'" the past year, and the 


whole thing, your Honor, doesn't seem to me to make 
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very much sense when you even read it, talking about 
‘92 and here it ie ‘71. 

And that is what the danger is when there 
isn't a lawyer there to ask questions. And so you do 
get the witness’ impressions, which is his 106, to 
deal in impre2¢sions, confused with what is said, and 
I object to this. 

MR. RUSCH: Your Honor, perhaps if f 
read another passage from the transcript it would 
help refresh his recollection. 

THE COURT: Il am overruling the objec- 
Cion. I am receivina the transcript, but 1 will 
tell the Commission that I place much more credence 
in the live testimony of the witness here today. 

And I would suggest at the moment, in view of his 
responses, it is a matter of weight. 

I am going to take this because I believe 
it to be authentic. But whatever his metives may have 
been at the time, I consider his testimony now as primary. 
He is here and he is subject to being cross examined. 
So I am going to tdke it, but I would assure the 
Commission that I will give it relatively little 
weight when I come to make my findings. 


MR. MORRIS: Note the Company's objection. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7.4580 


0498 


igi |G MacCallum-direct 441 


THE COURT: The objections of the 
defendants are noted. 
BY MR. RUSCH: 

Q I want to direct your attention to Plain- 
tiff's Exhibit 3 for identification in front of you, 
page 6 in particular, the three lines beginning, 
sae bee WE > 

Would you please read that to yourself 
and see if that refreshes your recollection as to 
what was said concerning earnings for the traditional 
lines of Bausch & Lomb by Mr. Schuman? 

A I’m Sorry. I have looked at tnis. 1 have 
looked at it a number of times. Tt does not refresh 
my memory, nor dces it necesSarily have to represent 
notes on a conversation with Mr. Schuman, whicohi.#l think 


is what!/you Said. 


Q I am merely asking if that refreshes your 
recollection, Mr. MacCallum, Does it or does it not? 
A No, it does noc. This could very well 


represent the <- 


Q Mr. MacCallum, you answered the question. 
THE COURT: You answered the question, sir. 
Thank you. 
Q Did you make these notes, these three 
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lines)! during the course ‘of your) interview with 


Mr. Schuman? 


A Yes. 


Q Does anything in those three lines repre- 


sent something that Mr. Schuman Said to you or 


acknowledged to you? 
ME. LIMAN:, Objection to the words, 


"or acknowledged to you." 


Q Does anything in those three lines repre- 


sent’ Something Mr.) Schuman said to, you? 


A i don't recall. 


Qo Do you deny that anything in those three 


lines was something that Schuman did not say to you? 


15 MR. LIMAN: Objection to that question. 


16 MR. MORRIS: Objection. 


THE COURT: vustained. Argumentative. 


18 Q is there anything in’ Chase three lines 


which Mr. Schuman acknowledged to you? 


20 MR. LIMAN: Objection to the form of 


that question. 


22 MR. MORRIS; He already answered that 


question. 


THE COURT: Yes. tT thank the word “said” 


Covers Lt, "Sard, “stated. epoke! 
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2 MR’. (RUSCH: No.) your Honor. fT) eh ek ony a 


THE (COURT): Don't Characterize) Lt) by 


"acknowledged" or "admitted." I won't take that in | 


the way of questions. Te hel ‘Sava aie i Went) Cenk iow j 


6 Lt. If he spoke the words, I want ‘to know Lt. 


THE WITNESS: Sic, IT don’t, recall hain | 


speaking the words. I don't recall him speaking the | 


words. 


Well, say something 


THE COURT: did you 


11 and then he nodded his head? Did that happen? | 
12 i THE WITNESS: <I don't recall that, . And -- | 
13 hog (Lh) aon es mecall) \thac. 
14 BY MR. RUSCH’: 
15 i Q Did you ask Mr. Schuman, on the morning 
16 of March 16th, during the course of the interview, | 
17 "Mr. Schuman, if the company earned $1.34 in 1971 for | 
18 the traditional ines of Soflens, is it fair or safe to | 
oa | 
10 assume that the company earned $1.75?"? | 
20 MR. LIMAN: I object on the grounds of | 
21 repetition. 
vad THE: COURT: Overruled. Vase edsi) CO 
23 a certain extent. But Liiamiigoing to \permic at. 
% A I dont recall thas. Li don’ t recall 
Saying that. I’ don't recall, asking that question. | 
| 
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Q Did you ask Mr. Schuman whether the 
company estimated for the traditional lines of Bausch 
& Lomb for the year 1972 that it would earn $2.50? 

A I don't) recall that. 

Q Did Mr. Schuman say to you that the 


company would not earn $2.50 for its traditional lines 


in 19722 
A I don't recall that. 
Q Did Mr. Schuman say to you that the 


company could earn $2 for the traditional lines in 
197 22 

A Nor dot) recall that. 

Q Dia you ask Mr. Schuman whether the 
company could earn $2 for 1972 in the traditional 
lines? | 

A I don't vecall that. 

Q Was ther: any discussion conc‘rning 
Soflens sales during the course of the interview with 
Mr. Schuman? 

A Soflens sales? 

(Pause.) 
By Soflens sales do you mean kit sales, 
consumer kits? What do you mean? 


Q Let me withdraw the question. 
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jgrf 
Di@ Mr. Schuman say anything concerning 
the aphakic lens during the course of the interview? 
A I recall asking Mr. Schuman about the 
aphakic lens in the automobile en route to Rochester. 
Q Is there anything else that you can recall 
about the interview -- 
THE COURT: Wait a minute. Z)) Wane tio 


follow this. 


What did you say to him and what did he 


Say to you? 


THE WITNESS: I believe I asked Mr. Schuman 


whether or not the aphakic lens had been introduced as 
yet. 

Q And what did Mr. Schuman say? 

A And Mr. Schuman indicated to me that the 
aphakic lens had not been introduced as yet. 

THE COURT: Did he give you any further 
information about the aphakic lens? 

THE WITNESS: Eden" t believe: so’. The 
question of the aphakic lens in my mind at that time 
was irrelevant. 

MR. RUSCH: I move that the last question 
be stricken. 


THE COURT: Strike it. it 1s not 
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responsive. 

Q Did Mr. Schuman say anything about the 
delay in Soflens shipments? 

A I recall asking Mr. Schuman whether or 
not the company had resumed shipment of the Soflens 
following the sterility problems with the shipping 
vials. Mr. Schuman indicated to me that the Soflens 
shipments had resumed. 

Q Did he say when? 


A I believe he did say when. I don't: re- 


-call the date at this time, though. 


Q Was it within the past week of the date 
of the interview that you had with Mr. Schuman? 

A I believe it was relatively recent. I 
believe it was recent, relative to the date of the 


interview. 


Q Within days? 
A Within a matter of days, yes. 
Q And did there come a time when the inter- 


view continued in an automobile ride? 
A Yes. 
MR. LIMAN: Sorry, your Honor. He just 
testified that the discussion about the aphakics took 
place in the automobile ride. 
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THE’ COURT: Yes. 


Had you asked Mr. Schuman for a ride to 


Rochester? 


A Yes. 
6 Q Could you please describe for the Court | 
7 what was said by Mr. Schuman during the course of the | 
8 
automobile ride? 
9 THE COURT: Let me go back. TI would 
10 like to find out something from you. 
ll About how long did this automobile ride 
12 take from the plant to downtown Rochester’? | 
13 THE WITNESS: My recollection is that 
14 it was very brief, on the order of five minutes or 
iS SO. i 
| 
16 MR. RUSCH: I believe that has been stipu- 
V7 | lated to, your Honor. 
| 
18 THE COURT: Ail right. 
| | 
19 Now, would you tell us, if you would, the 
| 
20 conversation that took place during the course of the 
| 
21 | automobile ride from the plant to downtown Rochester? ; 
2 PHE WITNESS: I don't recall the nature 
| | 
3 of my -- I don't recall my specific questions, nor do 
| 
~ || fi ! | 
| I recall Mr. Schuman’s specific answers. ti .do' recall | 
2 | the line of questioning that I was interested in at ! 
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that) time. 

The question -- the topic of the questions 
was the momentum of shipment of kits to the trade 
during iti first quarter of 1972. 

Q And what did he say concerning that? 

THE COURT: Are you speaking of minikits? 

THE WITNESS: No, Sir. 

THE COURT: Ail Yight, 

A I believe I suggested a number of kits 
sold in the fourth quarter of 1971 which I deduced 
from a series of sources, most aes the 
company's statements to the Wall Street Journal, 
and I then suggested a number of kits which I had 
presumed would be likely to be sold in sEhefirst 
quarter of 1972, and my general recollection at this 
time is that Mr. Schuman did not dissuade me in any sig- 
nificant way from that estimate. 

THE COURT: Well, did he say something? 
Did he say, “You are a pretty smart fellow," ar 
"vou are way off target," or anything? 

THE WITNESS: E don't recall his words), 
but my general recollection -- 

THE COURT; The substance of it 


THE WITNESS: My general recollection of 
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is that my estimates 


what his words were? 


"Your estimates are substantially correct,’ 


that is the substance of what he said. 


substance of what he said: 
are essentially correct." 
Q 

Mr. Schuman for the first quarter of 
A 
something in the order ef 800 Kits. 
Q 
1972, 
interview with Mr. 
before officers of 


A 


Q 


that time? 


A 


10 


Tc tadelcenarnnadenimanancemmmanedaiantantaianammenamanaeiaen ws Aid a ws inch Ni anol me pcichememmatiguiaiemmtinniiieinial io sar 
api abetpeeeanaenipiaciteadipincaammamiairiea iaaaianin 
amas mt Sesh eh Rat an ame ns A A NO a 
: ms “ 
Pm ea Bs A RRL u 
a, REBAR Sa A 
” sienioia ok citiommmtiniaaaia 


MacCallum-dires 


were approximately 
Is that nis impression 
Thats (rigne. 


THE COURT: 


I want to know from you if he said, 


THE WITNESS: 


"“Vour estimates 


Do you recall what number you conveyed 


My recollection number was 
I now show you a document dated Marcn 
a day after the after your 
Do you recall appearing 


Schuman. 


the New York Stock Exchange? 


Did you attempt to testify truthf 


To: your best recollection? 
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Q I direct your attention to the middle of 
page 10, beginning of that paragraph. Would you read 
the paragraph to yourself and continuing on to page 
Milos * 

(Pause.) 

Does that refresh your recollection as 
to what you said to Mr. Schuman and what he said to 
you -or.cerning the shipment of kits in the first 
quarter 1972? 

A Now that I see the testimony, the number 
that I used of 800 apparently was not the number that 


I threw at Mr. Schuman. 


Q Do you reco..lect the number? 
A My recollection at this time is that the 
number of kit sales in the first duarter of 1972 I 


had deduced was going to be down very significantly 


from the fourth quarter of 1971, and thet 15 what i 


recall. 

Without recalling the qu«ntificat:ion of 
ft, Lado wecall? ta my Mind th+ bone ct questioning of 
a very significantly lower number. 

Q And did Mr. Schuman confirm thet 


significantly lower number? 


MR. LIMAN: Objection to the form of 
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THE COURT: Yes. 


ea What did he say? And I think it has 


5 already been testified to, but I will allow. ft. 


THE WITNESS: Il think He-in J2eated to me | 


7 | that it was a reasonably good estilrate. 


MR. LIMAN: I would move £0 strike the 


9 words the indicated:"”, If he said if, let this witue:s 


10 say it. If he gained an impression from the werds 


TE that Mr. Schuman used, then let him say that, your 
| 
! 
12 Honor. But I don’t think--- 
i 
Is THE CGURT: Let's try to find out, yes. 
14 I need Somethi:y that I can call probative at this 
| 
: | 
15 pointe. | 
{ 
16 As I uréerstand your testimony, you 
sa suggested, my :«search indicates, the number of kits 
| | 
| | 
18 | sold «ing the fourth quarter of 1977, is thet 
| 
19 correst ?! 
| 
90 THE WITNESS: Yes; Sir. 
21 | THE COURT: Then you went on and you | 
| | 
22 made a:. estimate to him of the number of kits you | 


thought would be sold in the first quarter of 1972, 


| 

| 

| | 
aA | is that correct? 


| 
25 ‘THE WITNESS: Yes. i 


1 
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after you did that.,..what, 
anything, 

THE WITNESS: Mr. Schuman said in words 
this effect: That the estimate which I had arrived 
as to the number of kits sold in the first quarter 
1972 was a good estimate. : 

ME. RUSCH: 
Q Did Mr. Schuman Say anything concerning 
ELlEtings of Soflens for the f£irst quarter of 19722 
A I don't recall. 
Q Directing your attention to Plaintifet's 
EXRibiLe 2-ftor 1denti fication in front Ou, © a1 rece 


your attention to the last page. Does that refresh 


your recollection? 


MR. MORRIS: The last page of what? 

MR. RUSCH: PlatntLrer’s -ExHibie: 3. 

I don't recall whether this represents 
my estimates, Since these notes were not made 
contemporaneous with the conversation with Mr. Schuman 


in. the car. 
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@ that refresh your recollection as 


tO 
oO 
oO 
i) 
¥ 


to what Mr. Schuman said, Lf anything, concerning 
fittings for the first quarter 19722 

A No. 

Q T direct your attention to pagé 135 and 
136 of the SEC transcript dated March a1, 19 0¢ 
begining at line 24, page 135 and continuing through 
line 4 of page 136. 

Does that refresn your recollecticn 4s 

to what, if anything, Mr. Schuman said? 


A What Line? 


24, page 135 through line 4, page 136. 


io) 


Have you read those lines, Mr. MacCallum? 
A Yes, Sir. 
Q Does that refresh your recollection as 


to what Mr. Schuman Sai1G? 


a= yes, - recall asking Mr. 
Be 


YY 
Hi 
K 
@ 
a 
ey] 
re 
te 


Schuman whether or not tne contamination problems 
which had arisen over a period of weeks -7 

MR. LIMAN: Will you look 4© 1168 also? 

me. muScCH: I object to that. 

THE COURT: Yes, that was not appropriate 
at this time. I think the witness is being inter- 


rupted. 
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would you read his answer 


Mr. Reporter, 


to this point and then we will continue with his 


problems had affected the consumer acceptance 


answer. 
(Answer read.) 
A =~ prior CO my conversation with Mr. | 
Schuman, whether or not these contamination 


of the lens. 

T do recall attempting to get some idea 
of the sales curve in terms °- consumer fits of the 
lens. I don't recall the quantification Gf 2t. 

THE COURT: What did Mr. Schuman Sey if 
anything when you asked him whether the contamin- 
ation problems had affected consumer response? 

THE WITNESS: tT @o recall that Mr. 
| Schuman said to me in Werds to the eEfece that 
| contamination problems had hurt the acceptance of 
the lens. 
se? 


THE COURT: Did he say anything el 


| > 8s 8 


R 


THE WITNESS: I don't recall his gpecific 


tT don't recall 


either the 


words of 


what he said. 


specific woras or any other substantial important 


at that time. 


fact that was conveyed 


I direct your attention to page 


Q 
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gt your testimony before the New York Stock Exchange, 


vents, Marct 


once again given one day after the ¢ 


Lip TST2. == 


MR. MORRIS: I object, your Honor, to 


counsel -- 


MR. RUSCH: I haven't finished my ques-~ 


9 MR. MORRIS: T object to his continued 


10 reference to this as testimony. This is an unsworn 


lh | interview. 

12 THE COURT: Vecy well. I will accept 
| 

13°} that characterization. 


14 MR. RUSCH: Also it is 4 statement made by 


15 Mr. MacCallum, your Honor, during the course of cnas 


16 interview as Mr. Morris puts it and it was explained 


17 pursuant to a warning to this witness Chat. be he 


18 instance of any material misrepresentations to any 


19 of the New York Stock Exchange employees Mr. 
20 MacCallum's license, registration as an allied 
21 | member of the New York Stock Exchange would either 


22 be suspended or revoked. 

4 23 THE COURT: In any event he made a state - 
2A ment. 
25 | MR. RUSCH: Yes. 
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THE COURT: 


Q Including 


I read it. 
4 Q Does that 
Schuman said 


fires) quarter 


quantified detail? 


COURT: 


w 4 MR. RUSCH: Page lt. 


COURT: 


"T then asked the next 


on to page 12. 


19.72? 


A It does not. 


Q 
20 A 


Soflens. 


curve of Sot 


verity ‘that 


In any detail. 


MacCallum 


You wish me to refer to 


paragraph beginning of the middle of 


question.” 


Please read that to yourself. 


In specific detailed, 
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which 


And now you are referring him 


the full paragrart continuing 


refresh your recollection as to 


concerning fittings for the 


It does. As I indicated, I do recall 


attempting to get a fix on the sales 


I myself had some very well founded, in 


my opinion well grounded thoughts on what the sales 


curve of the 


lens was and I do recall attempting to 


curve. 
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THE COURT: What did you say to him im 
substance and what did he say in response? 

THE WITNESS: a do remember asking Mr. 
Schuman whether or not the contamination problems 
had hurt the sales of the lens and I do remember 
his response to be yes. I don't recall the 
quantification Of it. 

THE COURT: Do you recail whether or 
not there were figures. There was quantifica- 
tion mentioned even though you do not recall the 
specific figures today: 

MR. LIMAN: Mentiuned by my client, 
Mr. Schuman? 

THE COURT: By Mr. Schuman. Do you 
recall him saying anything, giving you numbers? 

THE WITNESS: No. 

THE COURT: Estimated numbers, approx- 
imate numbers? 

THE WITNESS: No, sir. 

2. Did you give this statement to the four 
employees of the New York Stock Exchange on March 
17; 1872 = 

MA. - LIMAN: 2 ceject to this. I think 


this is improper. This witness has given testimo 
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on four occasions. Each time he tells the story 
differently and I don't think this 15 4 proper 
invocation of the Federal Rule. This isn't a 
hostile witness. 

THE COURT: I am prepared to declare him 
so. He is now declared a hostile witness by the 
Court, having heard his responses over the recent 


ae 


period of time. 


I take nete of the fact that he was named 


as a defendant in this action -- he is no longer a 
defendant. I have heard his responses and in the 
context of this case I now declare him to be a 
hostile witness. 
He may be led and other action may be 
taken consistent with him being a hostile witness. 
Q Did you give this statement to officers 
of the New York Stock Exchange on March 17, 1972 77 
A Yes. 
Q Let me read it to you. 
“then I asked the next question which 
related to consumer acceptance of the lens. 
Ovr organization had attempted to develop 24 
good feel as we can develop for the consumer 


acceptance of the lens. As a matter ‘of 
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fact we spent close to $2000).1n ‘the middle 


of January on a consumer survey of the 
Soflens done for us by a nationally based 


marketing research organization and: I said, 


‘Assuming, Mr. Schuman, that you sold that 


10,000 pairs of Soflens with fittings to 

the consumers in the fourth quarter of 1971.4 
assuming that to be correct, is it conceiv- 
Able or is it appropriate to believe that 


your sales of the Soflens in the first quarter 


of 1972 are something in the area of 15; maybe 


18/0002) 
We hat iil S approximately the way I phrased 


the question. He said) that is) a good ball 


park number. And then he said that we have 


been affected by the contamination flak. He 


furthermore said that prior to his going on 


vacation he was able to make the statement 


that each week Soflens sales exceeded the 


week previous and he continued that having 


reviewed the data for the last two oF three 


weeks, was no longer able to make that state- 


ment. That in tact Soflens sales flat~ 


tened he believes again because of the, con 
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tamination flak and all of the other 


problems." 

Did you make that statement to the New 
York Stock Exchange on March 2 Ve eae 

A Yes. 

Q Anything else that you can decait concern- 
ing the interview with Mr. Schuman on the morning of 
March 16? 

MR. LIMAN: Still talking about the five- “ 
minute car ride? 


THE COURT: I regard the question as 


being the entire interview. Let us make that quite 
clear. 
MR. RUSCH: Yes, sir. 
THE COURT: The entire time from the i 
beginning of the meeting until the end excluding the | 
| ; ) 
interruptions. 
MR. RUSCH: Let me rephrase the question 
if f may. 
I withdraw the question, your Honor. 
Q What happened next after the interview? 
A After the interview I! walked to a, tele- 
phone booth in downtown Rochester and placed a tele-~ 
phone call to New York City. : 
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rc 3 A Approximately -~- shortly after 11 o'ciock. 
toe cy | Q This was immediately after leaving Mr. 
5 Schuman's presence? 
6 A Yes. 
7 Q Continue, please? 
8 A tT called New York City. I. called the 
9 office of Faulkner, Dwight = Sullivan and spoke with 
10 Derrik Hoitsma who at that time was our head trader. 
ll Q What did you say to Mr. Hoitsma? 
12 A I said that + was in Rochester, New York; 
13 that i had completed an interview with the company. 
14 That I was going to be reducing the 
15 earnings estimate on Bausch & Lomb I believe from 
16 90 cents per share for the first quarter of 1972 
W7 down to 60 to 70 cents per share for the first 
18 quarter of 1972. 
19 Furthneriwore, I was going to be reducing 
20 | the estimate for the year from $6 per share down to 
21 $4 per share and I was going to be withdrawing the 
| 
22 | buy recommendation. 
» | 
le 23 I tole him that I was going to take a 
24 | plane back to New York as quickly as prssitile and a 
ys) | would see him in the offices later on trac Gey. 
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Q What else did you say to him if anything? 
A I don't recall anything else that I said 
to hin. 
THE COURT: One moment, will you read Lack 


that last answer. 

(Answer read.) 

Q Did you say anything tc Mz. Hoitsma 
during this phone conversation concerning kit sales 
for the first quarter? 

A —T don't recall. 

G Did you say anything to Mr. Hoitsma con- 
cerning fittings for the first quarte 19722 

A I don't recall. 

16) Isn't it a face that you indicated to 
Mr. Hoitsma during th- phone conversation that kit 
sales Nad Elattened? 

MR. LIMAN: Objection both on the ground 
of form and on the g#ound that his conversation with 
Mr. Hoitsma is hearsay. 

He indicaived what he said and I dor't seé 
why we have to get in anything else. 

THE COURT: I wou'd sustain the objection 
on the ground of form. T am taking the conversa- 


tion not for the truth of the matter asserted so that 
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passed in that regard. 


| 
2 the hearsay objection is by 
Q Did you say that yourself that the 


Ne stock was going to be down to Mr. Hoitsma? 


A I don't recall that. 


6 Q Did you say anything to Mr. Hoitsma 


1 about a sales meeting for later that day? 


8 MR. LIMAN: Objection on the ground of | 


9 relevancy. We know a sales meeting did take place 


that day. 


I am asking the witness Lf 


MR. RUSCH: 


THE COURT: Don't argue between your 


seives. 


MR. RUSCH: I beg your pardon, your Honor, 


for the outburst. 


THE COURT: No problem. 


15 Overruled. 


19 Overruled. 


2 A Yes, I believe I do recall saying to Mr. 


21 Heitsma that there would be a sales meeting later on 


in the day about this. 


Q Is there anything else you can recall 


about the Hoitsma conversation? 


es & BR 


A No. 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N ¥. = 791-1020 


ee ee re ees sae saeco _ —_ . 
serie ilar —s eareeh ca seas 
et hth or 0 a wh 
rate ace Mi 
et SOE ee AN OEE RET RR SO MURS ie 
’ 
. ee 
Wi rans eee EH 


s 


M521 


rs12 MacCallum - direct 
. 7 464 


2 Q is this the first occasion that you ever 


3 called in a chan in a recommendation, investment 


recommendation? 


your Honor. 


MR. LIMAN: Objection again, 


6 I really don't see the relevance of es 


7 MR. RUSCH: To show the materiality eof 


the information. 


9 wae COURT: 1 Will ailew ic. Beatty ¢* 


10 don't see that. t wouldn't care if it was the 
a first one or the hundredth time frankly. He thought 
12 he wanted to pass on this information, he passed it 


on for what it was worth. 


WITNESS: Yes, it was. 


THE 


The first call you made. 


THE COURT: 


16 You interviewed Mr. Schuman kefore, had 


Ves, S25. 


WITNESS: 
19 THE COURT: In Rochester? 


WITNESS: Yes, sir. 


COURT: How many times? 


Twice in Rochester and on 


WITNESS: 


the telephone a number of other times. 


THE CCURT: Going to the twe meetings in 


Rochester, cn cne OF both of those occasions, did you 
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call your office from Rochester followiny vour 


to 


4 4 THE WITNESS: No, sir. 
5 THE COURT: Just returned to your office, 
6 period? 
7 THE WITNESS: Yes, Sir. 


8 BY MR. RUSCH: 


9 @ What did you do next after the Hoitsm. 


| 
3 meting with Mr. Schuman? 
| 
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10 phene conversation? 
ll A After lunch in the Rochzster Airport I! 
12 boarded a plane for New York City and arrived back 
13 in New York City approximately 2 o'clock. 
14 |. Q During the course of the plane ride did 
15 you do anything concerniny Bausch & Lomb? 
16 A I prepared a draft of a memorandum on 
7 Bausch & Lomb during that plane ride. | 
| 
18 Q I now show you what has been marked as 
19 Plaintiff's Exhibit 27. 
20 Is that the draft you prepared during 
21 the course of the plane ride? 
; 2 A Yes, I believe Gt 1s. | 
: 23 Q Will you please read for the Court's | 
2A | benefit the first line on the first page under the | 
| 
. 5 | paragraph headed “preliminary Summary": 
| | 
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MR. LIMAN: Is this in evidence? 

THE COURT: tT was of the impression th:t 
it was. 

MR. GREENSPOON: It is not, your Honor. 
Defendants have objected to this one. 

PHE COURT: Then it would be inappropriate 
for him to read it. 

MR. GREENSPOON: I would ask that it be 
offered in. 

THE COURT: This is the memorandum 
written on the plane. I would think that comes 
within the past recollection recorded. 

MR. LIMAN: Could i ask him a question: 

THE COURT: You certainly can. 
VOIR DIRE EXAMINATION 


BY MR. LIMAN: 


1} Mr. MacCallum, does this represent your 
conclusions concerning Bauscn & Lomb stock? 
A Yes. 
Q Does it quote or attribute anything to 
Mr. Schuman? 
MR. GREENSPOON: I object to the part 
beyond qucte. 


Q Does it quote Mr. Schuman? 
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A No. 
Q Does it paraphrase what Mr. Schuman said 
to you? 


MR. RUSCH: 2 object to the form of that 
question. 
THE COURT: Sustained ws to form. 
Q : Did you attempt to in this report convey 
the substance of what Mr. Schuman Said to you: 
MR. GREENSPOON: I object to that, your 
Honor, on the grounds that he can ask what it was he 
said In there. 
THE COURT: f will aliow it. 
MR. LIMAN: This is offered as past recol- 
lection recorded. 
THE COURT: I will permit it on voir dire. 


Q Was this a rerort of your conversation 


with Mr. Schuman? 


A No. 
Q Was this 4 draft of your own research 
report? 


THE WITNESS: That is correct. 
MR. LIMAN: Your Honor, this can't come 


in as past recollection recorded of a conversation 


with Mr. Schuman. 
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THE COURT: Does any portion of this 
several-page memorandum contain a summary cr state- 
ment of what Mr. Schuman told you and, if 6, what 
portion? 

THE WITNESS: May I read it? 

THE CouRT: Of course. 

THE WITNESS: 1 read the memorandum, your 
Honor. 

What is the question? 

THE COURT: Will you read the guesticn, 
Mr. Reporter. 

(Question read.) 

THE WITNESS: None of it represents any 
thing Mr. Schuman told me. 


BY MR. LANG: 


Q This document marked as Piaintift s< 
Exhibit 27. did anything related by Mr. Schuman dur- 
ing the course of tne interview earlier that day, 
that same day, influence whatever it was that is 
represented in this Plaintiff's Exhibit 2/7? 

MR. LIMAN: I object to that, your 


Honor. 


MR. GREENSPOON: That is a fair questica, 


your Honor. 
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THE COURT: Well, talking about his state 
of mind? 
MR. RUSCH: Yes. 
THE COURT: I am going to do ie: for (a Very 


limited purpose. I take it for his state of mind 


and I am not even sure what nus state of mind is 
worth in the context of this case but I wilt Listen 
to Lf. 

Overruled. 

MR. LANG: We are attempting to show to 


+his witness -- 


MR. LIMAN: We don't needa speech, 


———————— 
eee ies acne ae meena amie 


the objection was overruled. 

THE COURT: I have overruled the ob ec 
tion and I will take Lt; just going to the sate of 
mind and I am not sure frankly, and I want the 
record to reflect this, that his.state of mind is \ 
particularly helpful to the Court in the context of 
this case but I will take it and I will consider it. 

MR. RUSCH: Thank you, your Honor. 

Q Would you now please read the first 


sentence? 


THE COURT: What is the question? 
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My answer is no. 


wo 
a 


FOLEY SQUARE. NEW YORK. N.Y. -~ 791-1020 


ie 3 | fe) What did you do next? 
rill 
“ome 4 A Next I returned to the offices of Faulkner, 
5 Dwight & Sullivan. 
3 6 Q Approximately what time? 
7 A From the airport, approximately shortly 
8 after 2 o'clock. | 
9 I engaged in a conversation with Mr. | 
10 | Faulkner who at that time was the managing partner | 
u of the firm and I said to Mr. Faulkner that I felt | 
12 it was proper that we withdraw the buy recommend- | 
Se 13 ation of Bausch & Lomb and that we reduce the | 
14 earnings estimate for es che first quarter and | 
15 for the year and that we have a sales meeting about 
16 this later on in the afternoon. 
W7 Q Did you say anything to Mr. Faulkner } 
18 concerning kits? | 
19 A I don't recall a conversation with him | 
2 
20 about kits. | 
21 Q Didn't vou say to Mr. Faulkner that. the | 
kit sales and lens fittings were not doing as well | 
T 23 | 
a as you had thougn ci? | P 
2A MR. MORRIS: I object to what he said | 
| a to Mr. Faulkner. | 
SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
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THE COURT: That is not being ofteres for 
the truth of the matter asserted. 


MR. RUSCH: That is correct, your Honor. 


THE COURT: Overruled under those circum- 
stances. 
A I don't recall anything. 
Q What did you say next? 
A My conversation with Mr. Faulkner was 


interrupted by my secretary who told me Mr. Schuman 
was on the telephone and I returned to my office and 
took a telephone call from Mr. Schuman. 

Mr. Schuman asked me words to the effect 
that he understood that we had withdrawn the buy 
recommendation on the stock and that I was using 
an earnings estimate of 60 to 70 cents 4 share and 
asked me what about that. 

And I said that is essentially correct, 
we had indeed withdrawn the buy recommendation and 
were using an earnings estimate of 69-70 cents per 
share for the first quarter. 

He said to me again in words to the 
effect that I was mistaken. That if that was the 
impression I ga‘ned from the interview in Rochester, 


that ¢ was mistaken. That earnings would be con- 
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© 2 siderably higher than that for the first quarter of 
A 
of 3 the year. 
— 4 Q Did he say to you 70 or 80 cents? ‘ 
5 a I don't recall the words, if. ne used words 
6 70 to 80 cencs Cr 7=_ 
7 MR. LIMAN: We have stipulated. 
8 THE COURT: I_.was about to say 1£ there 
i 
9 is nothing further here that isn't stipulated, I 
10 don't know if it is helpful to go over jt because we 
ll qot it and ¢ accept it as a stipulated fact. 
12 Go ahead. | : 
ae 13 Q One more item in this conversation: | 
H 
14 Did you suggest to Mr. Sop uuan that he | 
15 meet with security aasipake in New York? 
16 A Yes, I suggested that there was -- I | 
v7 don't recall if I used the phrase security analysts | 
18 but I did indicate to Mr. Schuman that in my opinion | 
the company was being buffeted by a great deal of | 
20 problems recently; particularly relating to the con~ 
21 tamination rumors on the lens and that the company 
a attempt to meet these problems head-on as culens 7 
fo o 
= as as possible. o 
\ 
24 I believe I suggested to Mr. Schuman that 
@ 25 - if it would be at all convenient for the company and | r 
| 
| 
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5 for him, that Faulkner, Dwight & Sullivan would 
3 sponsor such a meeting. 
4 Q After this phone eall did) you next have 
5 a phone conversation ~~ 
6 THE COURT: I think before we get into 
1 another subject we should .ecess- * Te ie approx 
8 imateiy 10 minutes of 11 and we are convening a three- | 
| 
9 judge court here at 11 o'clock. 
19 I would ask counsel to wait to find out | 
il the requested time for the three-judge court and | 
| | 
12 then add 45 minutes to what is requested and return 
13 ready to proceed. That instruction goes for | 
14 counsel, witness and the court reporter: ; ) 
15 (Recess.) | 
| 
: | 
18 | 
| 
20 
. 
21 
z | 
3 | 
4 | 
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AFTERNOON SESSION 


£2345 pW. 


DY SI? is NG 9. MAC CAG LG: UM, resumed the 
stand and testified further as follows: 
MR. RUSCH: May we continue, your Honor? 
THE COURT: You may proceed. 
DIRECT EXAMINATION 
BY MR. RUSCH (Continued) : 
Q Mr. MacCallum, you may recall that we 
were at that point in your testimony immediately after 
the first phone call from Mr. Schuman on March 16, 


Lae 


Did you not then have a conversation with 


‘Mr. Sheldon Greenberg of IDS immediately after 


the Schuman conversation? 

A No. After the first telephone call from 
Mr. Schuman, I was then, I believe, alone in my 
office for approximately 20 or 30 minutes, really 
mulling over in my mind whether or not I had made 
some fundamental mistake in terms of my analysis of 
the company. 

Q Just listen to the question and respond 


to the question to the best of your recollection. 
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MR. LIMAN: He answered the question, 


your Honor. 


THE COURT: I am letting the answer stand. 


You may proceed. 
Q Did you have a phone conversation with 
Mr. Sheldon Greenberg? 


A You said, “immediately after the conver- 


sation with Mr. Schuman"? 


Q Yes. 
A No. 
Q Shortly after. 


A Approximately -- 

os ee, Objection, your Honor. That 
calls for a characterization. He said that about 
a half hour or 25 minutes after the conversation he 
Was Still mulling it over. That brings us almost 
to 2:00. 

THE COURT: All right. Let's find out 
what he in fact did. 

According to the stipulation, so £ can 
orient where I am in point of time, the parties have 
stipulated, wr. MacCallum, that you received a 
telephone cail from Mr. Schuman at about 2:24 p.m. 


on March 16th. 
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Would you tell us what, if anything, ycu 


did following your concluding that first telephone call 
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| 
| 2 | How long was that telephone call in dura- 
@ | 
3 tion? 
oi 
4 THE WITNESS: Sir, was that the first 
£ telephone call from Mr. Schuman? 
6 | THE COURT: Yes. That ic what I understand. 
7 | MR. MORRIS: That is correct, your Honor. 
3 | THE WITNESS: My recollection is that 
9 | that telephone call lasted for approximately five 
10 | minutes. 
ll | THE COURT: Well, that gets us to apprdki- 
| 


with Mr. Schuman? 
THE WITNESS: Following that telephone 


call with Mr. Schuman, I satin my cttice, as ft 


<< iesnaresemmecsemmanai 
eee 


recall, alone in my office, for approximately 25 to 

30 minutes or so mulling over in my mind whether or not 
I had made any fundamental mistake in my analysis 

of the company, largely attempting to come to grips 
with che problem which Mr. Schuman raised; which 

was the inference that my eariince estimate was quite 


\ 
Low. 


Se £& & GS 


ce ee 


THE COURT: In that period of time, who, 
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| 
| if anyone, did you speak with? 


THE WITNESS: T don't recall if 2 spoke 


= 


to anybody during that period of time. 


ohn 


THE COURT: What happened at the end of 


that period of 20 or 30 minutes, if anything? 
7 THE WITNESS: I was asked to take a 


k with Investors Diversified 


oa 


call -- I was asked to spea 


Services, with the analyst at IDS, whose name is 


wo 


Sheldon Greenberg. 


b | THE COURT: Did Mr. Greenberg call im or 


did you or your switchboard call out? 


5 


{ 

1 

| 

13 THE WITNESS: I believe that the salesman | 
i 

| 


4 responsible for the account, whose name is Howard 

15 Wille, placed a call to Mr. Greenberg and then Mr. 
‘“ 

16 Wille asked me to speak directly with Mr. Greenberg. 


17 I had resisted speaking to anyone about 
18 chia whtil tHe sales seating. © wanced *o sey *7 
19 piece to everyone simultaneously. But Mr. Wille per- 
2 suaded me that Mr. Greenberg was on the telephone 
21 and would I speak to him briefly, and = consented 
( ya) to do that. 

ae 3 | BY MR. RUSCH: 
2A | Q And what did Mr. Greenberg say to you 
25 and what did you say to him? 
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A I said to Mr. Greenberg that we were 
going to be removing the buy recommendation on Bausch 

& Lomo, that I had reduced my eaxnings estimate for 
the first quarter to 60 cents per share -- I may have 
said 60 to 70 cents per share, but I believe I did 
use the seuloae 60 cents per share -- and I 

believe I indicated -- I said to him that my earnings 
estimate for the year was going to be reduced as 

well from $6 down to $4 per share. 

Q And didn't you say that Soflens saies 
had lost its momentum? 

A I don't recall saying that. 

ie) And during the course of the conversation 
the phone call was interrupted by an indicatior that 
Mr. Schuman was on another line? 

A Yes. The call was interrupted -- the 
call to Mr. Greenberg was interrupted by a telephone 
cail from Mr. Schuman, and I asked Mr. Greenberg 5 
I could be excused for a brief period of time to 
take the call from Mr. Schuman. 

19) And it has been stipulated to that you 
took the call from Mr. Schuman and he informed you 
that he was correcting the 79 to 80 cent figure to 


a 65 to 75 cent figure. 
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And then did you get back on the phone 
conversation with Mr. Greenberg? 

A I'm sorry. I didn’t understand what 
you said. 

THE COURT: Let me have the reporter read 
it back. 

(Record read.) 

MR. LIMAN: Excuse me, your Honor. So 
that the witness understands, it has been stipulated 
between Bausch & Lomb and Mr. Schuman and the SEC. 
That is what the reference was. 

THE COURT: That is correct. In other 
words, the parties have agreed to the substance of 
the conversation between Mr. Schuman and yourself. 
So that is not before me at the moment. 

Buc, as I hear che question now, after 
you finished speaking with Mr. Schuman the second 
time, did you resume speaking with Mr. Greenberg of 
10S? 

THE WITNESS: Yes. 

o) And what did you say to Mr. Greenberg? 
A I said to Mr. Greenberg that Mr. Schuman 
had essentially substantiated the baee Chae my 


estimate was on the right track. 
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Q Your estimate of first quarter earnings 
for Bausch & Lomb? 

A Yes. 

Q Thereafter you had a sales meeting with 
the salesmen of Faulkner, Dawkins & Sullivan, isn't 
that correct? 

A Yes. 

Q And that meeting took place prior to the 
close of the New York Stock Exchange? 

A The meeting started prior to the close 
of the New York Stock Exchange. 

Q It started 3:00 o'clock, approximately. 
IT believe it started right after 3:00 o’ciock. 

i Q And at the outset of the meeting you 
indicated that you had been with management of Bausch 
& Lomb that morning? 

A Yes. 

Q And you then said that you were lowering 
your first quarter earnings estimate to 65 cents? 

A I believe I said 60 to 70 cents and using 
p> cents as a mid point, yes. 


Q And you informed the salesmen at that 


= 


meeting thatSoflens sales had lost its momentum? 


A I don't recall that. 
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Q Did you indicate at the meeting that 
Soflens sales were flat? 

A 1 don't recall that. Did you -- I don't 
recall that. 

Q Did you indicate at the meeti..v shat the 
week to week Soflens sales rate had flatten«4? 

A I don't recall that. 

Q I direct your attention to your testimony 
before the SEC. 

In this instance, your Honor, on June 12, 
1972. 

Did you testify at that time. to the best 
of your recollection? 

MR. LIMAN: Your Honor, I object’ on 
grounds of relevance. Mr. Schuman has testified that 
he told him as well as other analysts that the sales 
rate had flattened over the past few weeks. 

Is there any real relevance as to 
whether that particular fact was repeated by him at 
a meeting that began at 3:00? 

MR. RUSCH: Yea, there is, your Honor. 

THE. COURT: ‘They think 1t 2s. I am going 
to het him put it in. 


Q I direct your attention to page Pale ae 
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Did you testify truthfully on that 
occasion when you appeared before the SEC? 


A 


Yes. 


5 Q And to the best of your recollection? 


A Yes. 


Q Would you please look at page 251, Line 


oo 


24 to page 252, line 13. 


(Pause.) 


Does that refresh your recollection? 


11 A I don't recall saying that, no. 


2 Q Did you, on the occasion of appearing 


13 before the SEC on June 12, 1972, give the following 
response to the following question, on page 251, 
beginning line 24. 


16 "0 Did you inform the salesmen of the fact 


that Mr. Schuman indicated to you that sales were 


flat" -- 


And there was some colloquy, 


your Honor, 


’ 
between counsél. 


Vo -(Continuing) -=«- for the Soflens? 


That sales were flat for the Soflens? 


A tT Helieve Laid indicate that. to the | 
| 


sales people. I had also indicated this to Mr. Faulkner 
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and repeated it to the sales group, that is, that 
Mr. Schuman indicated to me that the sales trend in 
the Soflens was not evidencing the same week by week 
progress which it had been evidencing somewhat early 
in the year." 
Were you asked those questions and did you 
give those answer? 
A I don't recall being asked the questions 
nor giving the answers. But that was my testimony, 
so it must be correct. 
MR. RUSCH: Your Honor, we offer that 
statement into evidence under sub-paragraph 24 


of Rule 803. 


MR. MORRIS: It is not sworn testimony. 
MR. LIMAN: I object to it whether it 
is sworn or not on the ground that -- is he offering 


it for this witness’ state of mind? 

MR. RUSCH: Yes, I am, your Honor. 

THE CCURT: If it is just for the state 
of mind of the witness, I am going to allow it. 
Obviously, I must. If it were being offered for 
the truth of the matter asserted, I would not. 

MR. RUSCH: Just for the state of mind 


of this particular witness, your Honor, on that 
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occasion, at that time. 
THE COURT: I'm not sure I completely 
see th: relevance and materiality of this witness' 
state of mind. I am obviously much more interested 
in the information or lack of information which 
was conveyed to him by Mr. Schuman during the occasi*n 
cf the face-to-face visit on the 16th in the morning 
and the two telephone calls in the afternoon. 
But for the limited purpose of the offer 
I am going to accept the proof and let you point out. 
to me where and how it is relevant and material to 
the issues before 2. 
MR. RUSCH: Thank you, your Honor. 
Q Isn't it true that on a previous occasion 
Mr. Schuman had given you a quarterly earnings estimate 
prior to March 16, 1972? 
MR. LIMAN: Objection to that question. 
THE COURT: Overruled. It goes to -intent. 
MR. MORRIS: If the Court please, that 
is totally outside the pleadings in this action. 
THE COURT: It may well be. But if it 
turns out to have been a prior similar act, I am 
going to consider it in connection with intent. 


A What was the question? 
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MR. RUSCH: May we have the reporter 
read the question, your Honor? 
THE COURT: Yes. 
(Question read.) 

A I don't recall any estimate that Mr. 
Schuman gave me prior to 1972. 

Q I direct your attention to your SEC 
testimony once again, given on March 21, 1972, pages 
40 to 41, line 18 on page 40. to line 24 on page 41. 

MR. KAPLAN: Could we have those page 
numbers again, please? 


MR. RUSCH: Page 40, line 18 to page 41, 


line 24. 
(Saqce 
Have you read those lines, Mr. MacCallum? 
A Yes, f£ have. 
Q Does that refresh your recollection as 
to -- 
A I don't recall the conversation with Mr. 
Schuman. I have just read the testimony and .2 don «+ 


recall the conversation which that testimony apparently 
referred to. 
@) Were you asked the following questions 


and did you give the following answers on March 21, 
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they should have done it in the first instance 
rather than ask him if he recalled, to ask him if he 
was asked this question at the SEC and if he made 
that answer. That I am going to permit. 

Once they have their response to that f 
think that is an appropriate threshold question 
and we will take whatever objection you have in 
connection with any following matters. — But the 
only matter before me now is a question being put 
to the witness as 1 understand it: 

"were you asked this question and did you 

make this answer?" 

and I am overruling your objection and that is not 
to say that I am closing my ears to any subsequent 
objection to subsequent questions. 

But that is all I, nave before me, it is 


overruled and you may ask that question and then we 


will see where we go from there. 
MR. RUSCH: Thank you, your Honor. 
Q Beginning on line 18: 
"A Well, Mr. Schuman wae cnly one 
exception prior to the situation here avoided 
any discussion of earnings per share. 


"Q Avoided it? 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK. N.Y ~ 791-1020 


i 


10 


ll 


vu 
& 13 
14 


15 


17 
18 


19 


BR ©: & 


MacCallum - direct 


What was the exception? 
"A The exception, well, toward the 
elose of the third quarter af 1971 there were 
rumors on the street that the actual company s 
earnings, the third quarter Of 1971, they 
would be quite strong and as to the source of 
the rumors, I don't know. But the Eact is 


that at the time there were rumors on the 


street. We got them from our customers 
aiso. 

+0 From the customers? 

"A Yes. 


"O Go on. 


"A E asked Mr. Schuman —- 

10 What did you ask hime 

"2 T asked him at tne time how strong 
the third quarter looked. I. challenged him 
with a specific number. T Said. ‘Dees it tock 


@ 


like it is going to 50 cents a share?' 
“Well, referring to the above, Lf Le 

would go above that such as north of that. 
2) North of it? 


A Yes. 
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TO What did he say? 
"A He said yes. That it would be a 


good quarter, better than 50 cents a share. 


402. Better? 

"A Yes. 

"0 Continue, please? 

"A He said, 'It looks like it would be 


in the area of 60 cents. 

Were you asked those questions and aid 
you give those answers wefore the SEC March 
21, 1972: 

A I don't recall that conversation 
with the SEC. 

MR. LIMAN: I move to strike. 

THE COURT: I will let the answer stand, 
he doesn't recall iC. 

MR. LIMAN: I move to strike what was 
read to this witness. 

THE COURT: 1 aon sf thine it nas 
evidentiary value in view of n& response at the 
moment so I want the record very clear. 

At the moment the question was put did 
he make that statement his answer was he doesn't 


recall. There is no independent record before 
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me that this statement wes made. The transcript 
is not yet in evidence. 

I am going to let the answer stand but 
I want the record to reflect the nature ot the 
response means that the matter has no probative 
value as of this moment, at least as far as this 
Court is concerned. 

Q At the time that you appesied before 
the SEC on March 21, 1972, did you testified 
truthfully upon that occasion? 

MR. LIMAN: Objection to the ferm of 
that question. He can only ask whether he 
intended toe tell the Pruth. The other would be 
a conclusion. 

MR. RUSCH: He is the only one who can 
answer, he testified. 

MR. LIMAN: His opinion is not pertinent. 

MR. RUSCH: But the testimony is. 


THE COURT: Tl am goins ©9o allow the ques~— 


tion. . 

a) Do you have the question bn iad, Me. 
MacCallum? 

A Yes. Did I testify truth? ully? 


I testified to the best of my knowleduye, ec the 
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camera as that because at least Mr. MacCullium was 
represented by counsel and the fact that you “ers 
not there is one thing but I don't want the record 
to appear that this was a4 star chamber. 

THE COURT: If Mr. MacCullum were here 
on the stand subsequent to cross-examination, complete 
cross-examination here and to be confronted and to 
confront Mr. Schuman I would not eventconside: the 
matter. 

Further I must suggest from my examination 
of Rule 803, Section 24, the conditions of that have 
beer met. The last portion of it with “however £ 
think has also been met by this transcript having been 
identified specifically in the pretrial order which 
was Signed on January 23, 1967 which was previously 
signed by all counsel. 

Under the circumstences I note the objec=- 
tion, the objection is overruled. The transcript in 
this respect will be received but I will tell the 
Commission that in view of the wording cf the than- 
seript, and in view of the explanation given by the 
deciaj ant, I have considerable doubt that I will give 
the statement a great deal of weight. 


That dces not mean I will not give tt any 
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weight. I want to consider the matter but 1 would 
suggest that within the discretion afforded me under 
the Federal Rules of Evidence, Tam going tc exercise 
my discretion hy ceverruling the object-on and receiving 
the portion or portions of the transcript whiclt tbe 

SEC wants and any other portions of the transcripts 
which the defendaits wish for purposes of completeness. 


(Continued on next page.) 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK. N.Y. — 791-1020 


se =£ & & 


0549 


jg 3 pm 1 MacCallum-direct 513 

MR. LIMAN: Your Honor, would you per- 
mit me to complete the record by offering their 
answers to the interrogatories in wnich the SEC -- 

THE COURT: Yes, I think you should. i 
Would you also date them? Because [ have indicated 
the date of the pretrial order as January 23, 1976, 
and I would assume the interrogatory answers predate 
that. 

MR. LIMAN: Yes, (siz. And they are 
March 15; 1974; and fT would orter))--= 

THE COURT 3 They are tiled nerve. Let 
me just get them and have them in front or me as you 
read them) into the record. 

Mr. Liman, are those the answers to 
the first set of interrogatories addressed to the 
CLainti£ s ? 

MR. LIMAN: Yes, your (Honor, 

THE COURT: Very well. I note that 
they were filed in this court on March’ 18,1974. 
And now would you make reference to the particular 
interrogatory and answer Or answers? 

MR. LIMAN: Yes. E would refer your 


Honor to interrogatory 4. Do you want me to read it? 


THE COURT: No, because it is Filed 
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with the Court and I think it is pare of the record. 


MR. LIMAN: Right. Interrogatory 4 and 


the answer to -- 


THE COURT: Let me just read that Eirst. 


(Pause. ) 

Why don't you read it in? It is rather 
short. 

MR. LIMAN: "Interrogatory 4. State 
se, :tely for Bausch & Lomb and for Schuman whether 
or now the plaintiff alleges that Schuman or Bauscn 


& Lomb has a propensity or natural inclination to 


violate Section 10(b) or Rule 106-5, and, lf so, 


specify the factual basis of such allegation. 
"answer to Interrogatory 4: Yes. 
Plaintiff respectfully refers to paragraphs 20-23, 


27 and 30 of the complaint.” 


And I state for the record, and £— think 


that the SEC would stipulate, that none of those 
paragraphs would refer to the incident which is 
being put into evidence via this transcript. 


I would also -- 


MR. RUSCH: The complaint speaks for 


2A itself, your Honor. 


29 THE COURT: Just bear with me a moment. 
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& 2 I want to follow you. I want to get the complaint 
3 ‘again. 
as 
<y 
i 4 Would you indicate again the paragraph? 
5 MR. LIMAN: Yes, your Honor. 20 to 23. 
6 And the other ones are Interrogatory 2, which is 
7 longer -- 
8 THE COURT: Wait a minute. I would like 
9 to look at the other paragraph. There were some 
10 other paragraphs, 27 and 30. You only said 20 to 
11 23. 
12 MR. LIMAN: Sorry. \ 
& 13 THE COURT: = just want to read the 
14 other paragraphs. * 
15 Was there a paragraph 31 in the com- 
16 plaint? 
17 MR. Sea. No, your Honor. 
18 THE COURT: Would you just permit me? 
19 I just want to be sure. We will take five minutes. 
20 (Recess.) 
21 THE COURT: I have had a chance,.Wr. 
22 Liman, to examine Interrogatory 4 and the answer to 
‘'“_ 23 Interrogatory 4, and have referred to the para- 
2A graphs of the complaint. I believe. you indicated 
@ 25 that you wanted me to look at another interrogatory. 
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2 MR. LIMAN: Yes. It is Interrogatory 2, 


3 which also incorporates an answer to Interrogatory 1. 


if you want 


O) 


It is a longer interrogatory and I could, 


5 it in the record, just give it to the reporter to 


6 copy, both 1 and 2. 


THE COURT: Very well. 


8 Do you want me to look: at Valse? 


MR. LIMAN: You have to, because the 


10 answer to 2 refers back to the answer to g 


"Interrogatory No. 1. 


“Specify separately to Bausch & Lomb and 


13 for Schuman the factual basis for the allegation in 


14 paragraph 1 of the complaint that Bausch & Lomb 


as of the date of the complaint, 


15 and Schuman were, 

16 engaged or about to engage in acts and practices 

7 which constituted and would constitute violation 

18 of Section 10(b) and Rule 10b(5). | 


“Answer to Interrogatory No. 1. | 


| 
20 “Schuman as chairman of the board of 
21 BOL is the chief operating officer of BOL and his 
i 22 acts are the acts of the corporation. The factual 
. ni 23 basis for the allegations of paragraph 1 of the 
2A complaint are set forth in detail beginning with 
25 paragraph 7 of the complaint. BOL and Schuman 
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have denied any wrongdoing with respect to the 


allegations of the complaint. Furthermore, the 


‘open door policy' as describec in the Fourth 


Defense by Defendants BOL and Schuman indicates 
that said defendants will continue to engage in 
those acts and practices considered by plaintiff 


to be violations of Section 10(b) and Rule 10b 65). 


26 


"Interrogatory No. 


"Specify separately for Bausch & Lomb 
and for Schuman the factual basis for the allega* 


tion in paragraph 3 of the complaint that Bausch & 


Lomb and Schuman ‘will, unless restrained and 


enjoined, continue to engage in the acts and 


practices set forth in this complaint and in acts 


and practices of Similar purport and object.' 


“Answer to Interrogatory No. 2. 


"Dlaintiff respectfully responds to 


19 Interrogatory No. 1. In addition, plaintiff 


asserts that despite the violations alleged in the 


21 complaint, Schuman remains chairman of the board of 
BOL and that BOL is a publicly held corporation 


and the securities of BOL continue to be traded on 


York Stock Exchange. Upon t*.e announcement 


the 


of the instant lawsuit, BOL and Schuman denied that 
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- they had violated the fsderal securities laws in 


connection with the activities of March 15, and 16, 


1972." 


MR. GREENSPOON: Your Honor, the Govern- 


ment would move to amend, pursuant to Rule 15(b) at 


this time, to treat with issues not raised by the 


8 : ; 
pleadings or tried by express or implied consent, 


and so on. 


10 I know you are not consenting, Mr. Kaplan. 


I am specifically referring to the second section 


and the second sentence in the third' section of the 


Rule. 


(Pause.) 


15 THE COURT: In view of the application 
16 by the Commission, Mr. Liman and Mr. Morris, I 
W would ask you to tell me if it is your view the 
18 admission of this evidence would prejudice you in 
19 maintaining your defenses upon the merits. Lf so, 
20 I am prepared to grant a continuance to enable 
21 any objecting party to meet such evidence. 

MR. MORRIS: Well, your Honor, I think 


one thing we don't want is a continuance. We 


would like to get this lawsuit over with. But 


I find it incredible that here, on the afternoon 


of the third day of trial, in a lawsuit which was 
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commenced almost three years age, we are faced for 
the first time, despite exhaustive discovery, with 

a claim of some other act which the Commission 
relies on to establish a propensity. 

It is very clear from the interrogatories 
and from what has transpired before that the 
Commission has committed itself to the claims that 
are enumerated in the complaint and in these interroga~ 
tories. 

e 

MR. LIMAN: Speaking for Mr. Schuman, 

I regard a continuance as being even more prejudicial 
than the amendment. The fact is that in 1974, 

when they filed those answers to the interrogatories, 
or better still, at the time they filed their 
complaint, which was after they had examined this 
witness, if they had said that they claimed that 
there was a violation jn October of 1971, there may 
have been an opportunity to have examined the 

witness when he had some recollection. 

At this point, giving me a continuance, 
short of hypnosis on this witness, is not going to 
allow me to develop anything more through him. 

My client has testified emphatically 


that he did not give out earnings estimates. I 
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could put him on the stand, though I don't think 2€ 


and therefore two days, 


is necessary to repeat ic, 
two weeks or two months won't add oné iota to the 


evidence which I can offer on this issue. 


And I really would suggest, your Honor, 
h « 

that the amendment is Barred by iaches, by their 

answers to the interrogatories. 

But we are belaboring something which 


is now totally out of proportion. I have said my 


piece and I think we have all said what we can. 


MR. SMITH: Your Honor, if I may, it: is 


clear that they had this transcript at the time they 
served the complaint and at the time they gave the 
interrogatory answers, and there is no possible way 
they could have ignored fe until this dace. 

Unless we didn't know 


MR. GREENSPOON: 


about it. 


THE COURT: I overrule the objections 


to the admission of the portion of the transcript, 


will permit the defendants to put in any portions 


they wish, and will note for the record that, though | 


offered, the defendants have declined the Court's 


offer of a continuance for the reasons which they 


have stated. 
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I might add, gentlemen, that at least 
this Court regards the evidence presented as eunu- 
lative. 

I had concluded in my ows mind that 
the activities of March 16th demonstrated the 
requisite intent. ft was persuaded by that primarily 
from the testimony of Mr. Schuman, who,by what he 
told me on direct and cross examination, caused me 
to conclude that he was competent and in full command 
of his senses and judgment on March 16, 1972, when 
he was serving as chairman of the board of Bausch 
& Lomb. 

I believe that he was equally competent 
and in command of his senses when he testified 
here earlier this week. 

So to a certain extent I will tell you 
gentlemen that, even taking this at most, I would 


pete 
Nts 


a: 
regard the evidence as cumulative. And if I put it 


aside completely, I would reach the conclusion at 
this juncture of the trial that the requisite 
intent ..as been demonstrated. 

I would also tell you that the language 
read to me was sufficiently equivocal that I have 


some reservations, even absent these prior comments, 
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as to how much weight I would give it if I felt it 
was an absolute necessity from the point of view 

of the Commission's case. 

a am going to leave the matter at that. 
1 think I: have eapregsed Ay views on the record. I 
have had an opportunity to see and hear Mr. Schuman. 

I am in the process of seeing and hearing Mr. 
MacCallum. 

I have heard him say, after the event, 
that he has no recollection of this conversation. 

And I do also note that Mr. Liman elicited on voir 
dire a comment by the witness that he is not sure 
whether at the time he was testifying he had notes 
pefore him or not. 

As I recall his testimony, by his 
reading or hearing the testimony he thought he did 
not have notes before him. 

I have taken all these factors, including 
my observation of the witness, into account in making 
the comments which I have made. 

MR. LIMAN: Your Honor, could I just say, 
though, given the fact it is a public company, that 
there is no suggestion on the record that i have 


ever argued that Mr. Schuman was not competent on 
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March 15, March 16 or when he testified during this 
trial. That is not the nature of our argument 
today. 
_ COURT: I recognize that, Mr. Liman, 
and perhaps in the use of the word it carries 
with it certain connotations which I will tell you 
I did not either hear from you or intend to imply. 
MR. LIMAN: Thank you, your Honor. 
MR. RUSCH: Thank you, your Honor. The 
Commission has no further questions at this time. 
THE COURT: Let's take our afternoon 
recess at thig time. Ten minutes. 
(Recess.) 
THE COURT: You may proceed, Mr. Morris. 
CROSS EXAMINATION 
BY (MR. MORRIS : 
Q Mr. MacCallum, for how long a period of 
time have you been an anhalyst? 
A 17 years. 
Q And when did you first become interested 
in Bausch & Lomb? 
A The first time I became interested in 
Bausch & Lomb was in early 1971. 


Q And what was it about Bausch & Lomb in 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY $2UARE, NEW YORK, N.Y. CO 7-4$80 


jgrf 12 MacCallum-cross 


to 


early 1971 that attracted your attention? 


3 A It was primarily the company's development 
o£ the “soft lens. 
5 Q And have you since that time, or from 


early '71 until 1972 conducted certain investigations 


on your own concerning the lens business, the contact 
~ 


lens business, and the optical industry and Bausch 


& Lomb? 


A Yes. We conducted a number of investi- 


il gations quite apart from Bausch & Lomb. Ty have 
12 : : ‘ 

spoken during that period of time, from early 1971 
13 to March 1972, with a great number of people in the 


” trade, that is to say; opthalmologists, optometrists, 


opticians. I spoke with one of the insurance 


16 companies which insured the soft lens Leese Lf. Be 
VW : : 4s 
spoke with competitors of Bausch & Lomb. I spoke 
18 with certain customers of Bausch & Lomb. 
19 In addition to that, we commissioned a 
20 survey in early 1972, conducted by a nationally based 
21 market research organization named Gosselin & Co., 
22 : : 
which conducted a telephone survey Of LLerers, 
ish 3 that is to say optometrists and opthalmologists, 


around the country in early 1972 relating to their 


25 acceptance of the soft lens, reasons for Satisfaction 


SOUTHERN OISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, NY co 7.4380 


Fore: 13 MacCallum-cross 
and reasons for dissatisfaction with the lens. 
Q And did you attend the meetings of eye 


care professionals, practitioners? 


A Noy b etdiinot:. 


fe) As a matter of fact, did you try some 
soft contact lenses? 

A Yes. I was fitted with a pair of soft 
lenses in, I believe, mid-1971 in Seattle, Washington. 
As) a matter of fact, == 

Q Would you like to describe how it 
happened you went to Seattle, Washington to be fitted 
with soft lenses? 

A Yes. Earlier I had been fitted with a 
pair of soft contact lenses manufactured by a 
company called Griffin Labcratories in Buffalo, New 
York. I found the lenses to be irritating and 
optically poor, very difficult to see with them. 

I was simply concerned that if the Bausch 
s Lomk soft lens bore any qualitative relationship 
to the Griffin lens, that the product about which 
I was initially enthusiastic about would not be 
received as well as I had earlier thought. 

So therefore, I felt it was important 


for me to get some feel for the Bausch & Lomb 
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product. I asked the company if <£ could be fitted 
with a pair of the lenges and I was told, I believe 
by Mr. Schuran, that the company would not fit me 
in Roche:.t¢:, that 1 would hase to find a £lttcr- 
At that time that wa. the only area af 
the country in which the lens was Being sold. tf 
had to go through eommerciet channels outside the 
company. 
T got on a plane, went ¢o Seattle and 

was fittted with the soft lenses the next week. 

Q And in addition, in your studies of Bausch 
& Lomb, did you read their reports to shareholders, 
quarterly and annually? 

A Yes. 

Q And the filings with the Soh ieta ae and 
Exchange Commissj0:'” 

A Yes. 

Q Ts it fair to say, sir, trat 4@ substantial 
portion of your professional time in 1971 was 
devoted to a si'udy of this company and this industry? 


MR. GREENSPOCT: Objectios, sir, unless 


we Kno what he means by ‘substantial. ” 
THE COURT: Suscained. 
@ All c#ight. Can you estimete how much 


SOUTHERN OISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK. N.Y. co 7-6$480 


0562 


ean in eT SSL OA 


0563 


jerft 15 MacCallum-cross S27 


_— 


of your time was devoted to a study of this company 


tw 


3 and this industry? 
~~ | 
~ 4 : 
. A In the first two or three months of 
5 following any company for the first time I spent a 
6 great deal of time on that company, ana I would say 
, with regard to Bausch & Lomb in my early investigation 
8 : ‘ : 
of the company, which is in the area of March, 
9 : : : 
April of 1971, 2 Spent a considerable amount of time, 
10 | probably more than half of my time, in the initial 
i investigation of the company. 
2 The maintehance investigation, which 
& 13 I would characterize -- I would characterize all 
14 my subsequent following the company as basically 
15 of a maintenance nature, and the amount of time that 
16 I had to spend on Bausch & Lomb was probably no 
7 || | 
| greater than perhaps 10 or 15 per Gent of my time. 
18 Q Now, during the course of your studies 
19 did you issue reports on Bausch §& Lomb? 
20 A xes . 
21 Q Which were distributed to your customers? 
z A Yes. 
23 Q And I show you Exhibit HH and ask you 
2A if that is one of them, Sir. 
25 | A Yas, it is. 
| 
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MR. GREENSPOON: Mr. Morris, can you 
number that was originally given to this? 
MR. MORRIS: as 4t Looks like. 
MR. GREENSPOON: Defendants’ Exhibit 34. 


MR. MORRIS: Yes. That Ls a..3)-page 


report on Bausch & Lomb. 


QO Is that coerrvect: 
MR. GREENSPOON: What date? 
MR. MORRIS: Dated July 14, 1971. 
A Yes, this is my. report. 
Q And Exhibit II -- which, Mr. Greenspoon, 
was No. 35 =~ is a followup report that you pre- 


pared on August 20, 1971? 


A 


Q 


Yes, Sir. 


And those reports were followed by 


other reports, Mr. MacCallum? 


A 


Q 


Yes, they were. 


And did you become familiar in the course 


of 1971 with something called pipelining? 


A 


Q 


Yes. 


And did you refer to the question of 


pipelining in your reports? 


A 


Q 


I believe I did. 


I show you Exhibit 90 -- which was old 43, 
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Mr. Greenspoon -- and ask you if at the bottom 
of the second page of that report, being dated 
October 26, 1971, you referred to the impact of 
pipelining of fitters on the fourth quarter results 
of Bausch & Lomb. 

MR. RUSCH: Your Honor, the document 
speaks for itself. 

THE COURT: Tt is in evidence, is it? 

MR. MORRIS: Yes, it ia, your Honor. 


THE COURT; Sustained. 


A Yes, this covers the question of pipelining. 


Q The matter of pipelining, or the filling 
of orders of practitioner kits, was something that 
was‘*‘known by you back in October of '71, Lent that 
correct? 

A Xes. 

Q Now, Mr. MacCallum, you have interviewed 
hundreds of companies during the course of your 
professional career, I think you have testified to. 
Can you describe in general your conversations with 
Mr. Schuman with respect to the availability of 
numbers? 


MR. GREENSPCON: Objection, sir. 


It is a generic question. He can ask him specifically 
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about each time he met with him. 

THE COURT: Sustained. y @€on'’t) think 
he met or spoke with Mr. Schuman that many times, 
and 2 Enink it is appropriate for you to specify 
and then go forward. 

MR. MORRIS: All right. 

Q Approximately how many times had you 
spoken with Mr. Schuman? 

MR. GREENSPOON: As of what time? 

MR. MORRIS: As of March 16th. 

MR. RUSCH: 19722 

MR.MORRIS: Yes. 

A Three times in person at the offices of 
the company, and by telephone probably at least that 
many times, at least three times, and probably 
no more than))five times. 

THE COURT: When you say three times 
personally, do you include March 16th, 1972? 

THE WITNESS: Yes, sir. 

THE COURT: So that you would have met 
with him on two occasions prior to that date? 

THE WITNESS: Yes) S212). 

THE COURT: The number of telephone 


conversations? 
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2 
o THE WITNESS: I'm estimating, and the 
3 number is in the area of five. 
O 
hie fi 4 Q Had you characterized the company as 
5 a@ifficult to communicate with? 
6 ; : : 
A Yes. I felt during that time, during ‘ 
i eal lg 
i the entire process of the initial -- my initial study 
8 ! pots 
of Bausch '& Lomb, and in) fact iin my initial study 
9 
of the entire optical products industry, that the 
10 ‘ ; : . 
company was difficult to have a conversation with, 
1] 
yes. 
12 
MR. GREENSPOON: Your Honor, I move to 
13 : ! 
a strike the whole question and answer because I 
14 eee 
don't know what is meant by “difficult.” If he wants 
15 ‘ } 
to explore what it was he tried to do and what they 
16 \ ‘ . d i 
wouLdn!t (‘Letihim door find out, 2 think that ‘is 
17 
anotner (matue rT. 
18 : : 
THE) \COURP: Twit) Pee Le stand). 
19 Q What do you mean by that, Mr. MacCallum, 
20 by “ditticuic’ ? 
ai h ; 
A DiL£FiCuLte? Well, 2 felt that -- 2 
22 ; 
felt that Mr. Schuman's answers to me were relatively 
23 
i vague, vaguer than the normal flow of answers from 
24 : : y 
a companies with which I speak. He certainly never 
95 | 
offered information. He certainly did not expand. 
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My recollection is that in my question of 
did not expand on any line of questioning 


brought up. 


And I felt that from my wantage point, 


quite frankly, that Mr. Schuman was a relatively 


difficult man to speak with. 


Q Did you ever get an earnings estimate | 


or figure from him until the telephone conversation 
of March 16th? 
A Well, I don't recall this incident back | 
in October, and I think I have testified to ek 
Q Did Mr. Schuman give you numbers when 
you asked for numbers? 
THE COURT: Well, I would like an answer | 
to the question. Then we caer go on. 
MR. MORRIS: All right. 
THE COURT: You don't recall the October 
incident. Do you recall any other occasion prior 
to March 16, 1972 on which Mr. Schuman indicated, 
or revealed, earnings to you? 
THE WITNESS: No. And it would not be | 
in the nature of Mr. Schuman's -- 
The answer is no. E 


THE COURT: No. 


@ill Leave ‘Lt at. that. 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 


FOLEY SQUARE, NEW YORK, N.Y. CO 7.4580 


Se R= NEN NNN it een arent neater 
eather eaeesietaientinmnee etna 


—~ 


pm 


10 


13 


17 


0569 


MacCallum - cross 533 


e 


les 


Did he ever give you production or 


A Apart from generally responding to what 1 


Mr. 


asked him in the car going down to Rochester, 


Schuman was quite vague about production and sales 


numbers. 


p for the moment to your 


I am going to jum 


Q 


1 1g on the morning oF 


‘ 


testimony concerning you: 


to the preliminary times 


Eo will goa back 


March 16 


minutes. 


in a few 


You have mentioned a discussion about some 


ck Bausch & Lomb hect. 


for National Patent sto 


wWarrarts 


Was that new information to you, Mr. MacCallum? 


A No. 


Where had you gotten this information? 


Q 


A It was available I believe in a proxy 


statement filed by National Patent. 


There was conversation about aphakic 


Q 


lenses that morning? 


A Yes. 


Was the question of when the aphakic 


Q 


gnificant or 


lenses-were going tv be coming out a si 


concerned? 


you were 


material fact as far as 


MR. GREENSPOON: Objection. 
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2 | THE COURT: Sustained. 
| 
3 The answer if any was taken down is 
or 4 | stricken. 
4 
5 Q Was Givwehongfreant: co you whether the 
6 aphakic lens, in your evaluation’ oF tre company, 
1 whether the lenses were caming out or were shipped 
8 in March or April or May? 
9 A No. 
| 
10 Q How about the date of shipping of nint- 
j 
11 kits? 
» 12 A No, it was not significant. 
@ 
ss 13 ah) GREENSPOONs( Thetis an incomplete 
14 sentence. 
iy 15 | HE COURT: 2 think 6°. 
- 16 © Was the question of when sha minh Le 
) 17 | shipmencs were going to eeart a matter of stgnif.- 
18 cance to you in your analysis of the company? 
4 19 A No, it was not. 
20 Q As a matter of fact, Mr. MacCallum, you 
Pas had reached some quite definite conclusions about 
22 this compauny before you took that trip’ to Rochester? 
~ ) 
eval 23 MR. RUSCH: 1 object to the form of the 
2A question, quite definite. 
25 THE COURT Yes, sustained as to form. 
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Q You on behalf of Faulkner, Bwrertt 
recommended purchse of this stock from a time in) mid 
1971 right up untit Maren 46) 7972, (te Bhat correct? 

A Our public recommendation had been arnt 2 
that time to buy the stock. 

Q During the period ef your recommendation 
the stock had reached as high as what? : 

A 1 believe the ) tow 19:0)" S 5 

Q As of February,what was the level of the 
stock? 

A During February the stock was under a 
great deal Of pressure -7 

MR. GREENSPOON: T object to that part 
of the answer. 

THE COURT: yess = think the question 
are the numbers is whet counsel is eliciting Ve you 
know. 

THE WITNESS: I don't recall the price of 
the stock at that time specifically, no. 

THE COURT: You don't recall it now Look= 
ing back to then but you were aware of the price tf 
would assume back in 1972? 

THE WITNESS: yes, sir. Tt think what. 2 
was being asked is what was he range in the tonth of 
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February and ti con't recall. 


THE COUKRL: 


Fine. 


I think the pest 


evidence is one of the exhibits. 


MR. MORRIS: Yes, your Honor. 


I am going to refer Mr. MacCallur now to 


Exnibit KKKKK criginally 115 which is in evidence 


which is a chart which shows the clesing prices 


of Bausch & Lomb stock per week. 


Q Durane the months of January, February 


and March what happened to the price level of Bausch 


& Lomb? 
THE COURT: The 
and the Court is looking at 
I would note on 


appears to have been at 185 


exhibit speaks for itself 
ist. 
February 18 the stock 


perhaps and a fraction 


and by March 15 it was at approximately 125, the way 


{see VE. 


MR. GREENSPOON: 


THE COURT: 


closings. 


MR. RUSCH: 


MR. MORRIS: 


for March 16, Thursday. 


THE COURT: 


March. 


What date was that? 


These are Friday 


T would say the weekend of March 17. 
There was no trading March 17. 


That is the closing figure 


Very well. It doesn't appear 
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that way but I see there is something written that 
I can't make out. 

In any event, we have a steady decline 
in price between the February date to which you made 
reference and March 16, at which point the stock had 
reached 125 or therebouts. 

Q Mr. MacCallum, your recommendation during 
January and February had been continued as a buy recom- 
mendation, had it not? 

A Yes, SLY. 

Q Would you tell the Court, please, wrat 
studies you made ofthe company in February and what 
conclusion you came to and what conversations you had 


concerning your analysis of this Stock 2 


MR. GREENSPOON: If you had any studies. 
THE COURT: Yes. 
A Yeo) Sir = There were a series of studies 


anda series of, aS £ Say, 2" independent market 
Y ss ; 
research studf which we commissioned in January had 
corroborated in a major way the apprehension that f 
had that the acceptance of the lens was not going 
forward at a rate which we had earlier anticipated. 
The lens beginning in late 1971 was the 


subject of a great deal of questions and reports of 
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2 contamination building up within the molecular 


structure of the lens itself. 


4 There was a meeting of the American 


5 Associaticn of Ophthalmology in New Orleans in early 


brick spots, appear- 


1972, at which reports of spots, 


in the lens were released. 


8 - re 
That report was widely publicized and I 


9 : : , 
felt that anyone putting such a substance in their | 


10 eye, reading about contamination of that substance, : 


3% would be scared to death to put such a product in 
12 their eye. 

13 THE COURT: Were you using the Soflens at 

14 


that point? 
15 THE WITNESS: I had used the Soflens 


16 approximately three days and found it<to be in my 


case painful. One day I had it on inside out. 


18 MR. GREENSPOON: You couldn't blame that 
19 on the Soflens. 
20 THE WITNESS: Furthermore, the lens in my 24? 


2 
21 | decentered which was to say that it floated down on 


the surface of the cornea and gave meé very poor 


I found out in speaking with ophthal- 


pad 

e = vision. 
24 
2% 


mologists around the country this was a problem 


en 
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indeed with the lens, there was a decentering 


problem and that the company was not getting the close 


. : Qo, 
fit to the surface of the corne;z. 


As I said in early January we commis- 
sioned a study -- I believe late December -- we com- 
missioned the study of the nation's fitters and we 


found in that study that the acceptance level of the 


lens was suprisingly low and there were a great number 
of objections first of all the way Bausch & Lomb had 
introduced the lens and promoted the lens; and, 
secondly, a number of objections about the lens 


itself, 


So ‘that my level of anxiety and appre- 
hension built up steadily across late 1971 and into 
VO72, G@arly 1972. 

Then in late February I believe it was 
the company then announced it had stopped shipping the 
lens because of a Sterility problem and I simply felt 
that it was one more linking of words, or very 
negative words in this case, insterility to the lens 
and t felt that the acceptance of the lens’ was being 
damaged by that. 

Q In early 1972 had you made and published a 


first quarter earnings estimate for Bausch & Lomb? 


6 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE NEW YORK. NY. — 791-t20 


 aulipchiGnmandatineatiasiee oleoriaiaeataplocadaicciaateteentteaente Leis Sia.adieedstroniiser'aatintseeabtietoeuaietane 
ee Sa Ae A OES te Mh a Ma AR Sad 7 RB 


MacCallum - cross 


- A fh early 19727 I don't recall. 


| 
3 Q To refresh your recollection, did you ever 


4 make an estimate of 90 cents for the first quarter ? 

5 A A written estimate of 90 cents? 1 -dorn''t 

6 pes a 
I do recall that was certainly my thinking 


recall. 


‘ in early 1972. 


8 
MR. GREENSPOON: Could you indicate at 


what time? 


0 THE COURT: Early 1972 is all he sara" SO | 


I will withhold until Lt 


bs MR. GREENSPOON: 


hear the next question. 


14 : 
Q Had you published an estimate of year 


1 earnings for 1972? 

6 A I don't recall ee =o 

Yo MR. GREENSPOON: I ob: ect to that because 
’ there is no time reference here, no time frame. 


19 THE COURT: Let's see, it was yes or no. 


20 So far the witness says I don't recall so we @re not 
21 that far along. 
22 : : : ‘ 
A I don't recall if it was a written estimate 
2 in early 1972 of 1972 earnings. 
aA | THE COURT: Annual earnings? 
9 
25 | A Annual earnings for the company. Certainly 
| | 
| | 
| 
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I had mentally, I had in early 1972 4 good idea of 
what I had hoped the company could earn at that 
time. 
What was that figure? 
$6 a share. 
THE COURT: Did you indicate that -2n 
written form at any peint? 
THE WITNESS: can't recall. 
THE COURT: Did you indicate it orally at 
any point? 
WITNESS: am sure I did. 
THE COURT: When and to whom? 
THE WITNESS: I don't recall to whom and 
I don't recall when. 
Q ‘May I refer you to Plaintiff's Exhibit 66, 
March 29, 1972, Mx- MacCallum. That iS a report 
that you made and published? 
A 
Q And did you at that time in that report 
of March 2 state in words or in substance that you 
were maintaining your $6 estimate of earnings for the 
year? 
tard. 


while this report is in front of you, 
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did you at that time on March 2, 


542 


1972, when that was 


published, did you estimate a reduction in the eit 


sales for the first quarter of 1972 as compared to 


the fourth quarter of TOT? 


A Yes. 


Q Does that, Mr. MacCallum, reflect this 


matter of pipelining that we talked about? 


A It reflected both the gradual cessation of 


pipelining and also reflected the question which I had 


of the acceptance of the lens by professionals. 


Q Did there come a time when you had some 


conversations within your company concerning your 


earning estimates for the first quarter and per year 


TOT 2? 
MR. RUSCH: Can we have a time? 
MR. MORRIS: tT said did there come 4 time. 
THE: COURT: The first answer has to be yes 
or no. 
A Yes. 
Q Approximately when was that? 
A That was I believe in late February, mid 
to late February; probably early March. 
Q What facts had come to your attention at 


that time which prompted a consideration of this 
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ae 2 question? 
3 MR. GREENSPOON: Objection, there is no 
* 
i 4 evidence to indicate that anything came to his 
‘ 
5 attention. 
6 THE COURT: Sustained as to form. 
7 Q Had any facts come to your attention 
8 with ‘regard’ to the validity of your earnings 
9 estimate? 
10 A Yes. 
11 Q Would you teli the Court what those 
Le facts were? 
@ 13 A Well, the facts were the very disquieting 
4 results of our survey which indicated that an enthusi- 
15 astic estimate of acceptance of the lens was ground- 
16 less. a 
7 Furthermore, as the evidence mounted with 
18 regard to the => exeuse me, not the evidence but 
19 rumors of the contamination of the lens and of the 
20 contamination ability of the lens, I became increas-~ 
21 ingly anxious about the ccobeeance 4 it and in con- 
22 versations with fitters around the country, it was 
i = quite obvious that they were very aware Of it as 
uA well. 
@ 5 | Q Did your research along these subjects | 
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: continue during this period of time? 


A Yes, it did. 


each any conclusions prior to 


4 Q pid. you £f 


5 March 16 concerning the earnings estimate for Bausch 


6 & Lomb for the first quarter of the year? 


7 A I had not reached any written conclusions, 


8 nO. However, I did have a conversation, engaged in 


9 a number of conversations but T think one important 


10 conversation was with my managing partner Mr. 
ll Faulkner I believe in late February at which time I 
12 brought to his attention the severity of the problems 


and at which time I recommended 


13 facing Bausch & Lomb 
14 we both withdraw the recommendation to buy the stock 
15 and that we cool off our estimate of earnings and of 
16 lens acceptance. 
17 Q That was approximately when? 
| 
18 A This was, as I say I can't remember the 


in mid to late February, possibly 


19 date but it was 

20 early March. 

21 Q Did you do that, make that change at 

22 that time? 

; 

23 A No. Mr. Faulkner -~ 

2A Q Why not? 
| 

25 A Mr. Faulkner recommended to me that, 5 | 
| 
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go up to Rochester and that I give the company an 
opportunity to challenge my assumptions and really 
as a matter of form and courtesy, since we were now 


‘ 


going to disengage from the stock, we do so. 


Q You say since we were going to disengage 
from the stock. You determined to do that? 
A I was 2LbL Dut certain that is what I 


wanted to do. 

Q Why did you wait until the 16th of March 
to make that change, Mr. MacCallum? 

A I wanted to make that change earlier and 
in fact called Mr. Schuman's office, I believe two 
weeks or so before the meeting on March 16 with him. 
I had no idea at that time that he was on vacation. 
I found-that out at that time for the first time. 

Really it was Mr. Schuman's being on 
vacation that caused the delay between the time of 
my attempted change in recommendation to the time I 
finally did it. 

Q Was there discussion during that meeting 
about a revision of Bausch & Lomb's budget? 

A I don't recall. 

THE COURT: What meeting now? 


MR. MORRIS: The meeting of the morning 
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of March 16. 
A ft: don't recall a discussion at that 
meeting about the budget. 
Q Let me go back again to the conversation 
with Mr. Faulkner in late February. 
At that time the stock had reached -- 


what price was the stock, approximately? 


A In late February? 
Q Yes. 
A Reading from this chart that you 


presented me, the stock was about 170 at that time. 


Q Ts it fair to say, Mx. MacCallum, thac 
if you were going to change your recommendation on 
the stock you wanted to be able to say that you were 
withdrawing your recommendation based on an interview 
with Mr. Schuman? 
MR. RUSCH: I object to the form of that 
question, your Honor. It is speculative. 
MR. MORRIS: t am asking if it. 35 faig to 
say. 
THE COURT: He can gay if ic ien'€. 
A It is fair to say that it would be aLeéri-> 


cult to go to our clients and say that we have pulled 
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the buy recommendation on the stock without having 
talked to the company. 
Q Had you desided tro pull? 
THE COURT: Did you have a practice of 
speaking directly to companies prior to revising 


buy recommendations at that time? 


THE WITNESS: Either instituting or witn= 
drawing? Yes, ‘Sir. 
THE COURT: In other words, as a practice 


you would not put a buy recommendation or take is out 
without speaking with the company or attempting to 
speak to the company first? 

THE WITNESS: Well, certainly not 
institute a buy recommendation under any eircun- 
stances without speaking to the company first. That 
would be extraordinarily improper. 

THE COURT: 1 will etrike that it would 
be extraordinarily improper. 


THE WITNESS: For me. 


THE COURT: Te ‘ace characterization 
that I am striking from the record. You can con: 
tinue with your answer. 

THE WITNESS: t think it would be less -~ t 


can think of, sir, where a buy recommendation was with=- 
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Lf vow \coulLd 


drawn without speaking to the company, 


3 give me -- 1 could give you some examples I can 


4 think of within a day or two. 


3 5 THE COURT: But the practice was to do 


To speak withthe company 


THE WITNESS: 


before changing the recommendation of the stock. 


9 Q At the time you went to meet Mr. Schuman 


in Rochester on the morning of March 10, what was 


ll your fundamental conclusion or basic conclusion if 


any about Bausch & Lomb stock? 


13 MR. GREENSPOON: Objection. 


14 THE COUR“: Sustained as to form. 


15 Q Had you reached at the time you went to 


Rochester on the morning of March 16, had you reached 


any decision concerning your recommendation on Bausch 


A Yes, I had, yes- 


| 
18 & Lomb stock? 
19 


20 Q What was that decision? 
o . 
21 A My strong feeling was at that time that | 
22 the company was in trouble and I wanted to withdraw 
23 the recommendation on the Stock. 
24 Q Hid Moy Schuman! Say urs 
25 MR. GREENSPOON: May I hear the question 
SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
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| 
e 2 and answer again, please? 
~. 3 THE COURT: Yes. 
net 4 (Record read.) 
5 Q Was there anything you learned in words 
6 or substance from Mr. Schuman during the course of 
7 that conversation that changed that decision or 
8 : 
affected it? 
S) 
MR. GREENSPOON: Objection, sir. 
10 THE COURT: Sustained. 
il Q Did you change the decision after speak- 
hv 


tng) to: |My. Schuman? 


a " A No. 
4 


| SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
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Q Or did you change it after getting the 
15 ; 
telephone calls from him? 
1 
6 A No. 
17 ‘ ue : : 
Q Were earnings figures mentioned during 
18 the morning conversation with Mr. Schuman? 
19 A No. 
20 Q There was some discussion in your direct “ 
¢ 
al examination about conversation that morning of March 
2s 
i 16 concerning traditional husiness of Bausch & 
ot 
~ 23 
Lomb. 
24 
oe Do you recall there was such conversa- 
25 
tion? 
| 


10 
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A Yes. 
Q Had that information been available to 
you prior to this meeting? 
MR. GREENSPOON: Objection, your Honor, 
I don't know what the information is. 
THE COURT: Sustained. 
Q Prior to the time of that meeting had 
there been fairly widespread estimates on Wall 


Street that 1972 that the traditional business -~ 


MR. LANG: Object to the form, wide- 
spread. 
THE COURT: Sustained. : 
Q Had there been any such rumors? 
A tT don't recall that specific month but 


~ do recall a great deal of speculation about the 
earnings level of the existing business. I do 
recall that the trend of earnings from the 


traditional busin.ss was going to be up but noe 


MR. GREENSPOON: Does that mean that is 
rumors that he heard or some information he had? 


tT don't understand the answer. 


THE COURT: * will Let =n6 witness respond 


to you directly. 


hous cee bee ka Te LL 
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A I believe there were a number of 


other brokerage house reports that attempted to 


break out the traditional earnings from the Soflens 


earnings of Bausch & Lomb. 

There was a great deal of conversa-~ 
tion on the street between myself and clients and 
between clients and other analysts about the com- 
position of the company's earnings between 
traditional and Soflens sources. Quite frankly 
T don't think -- 

Did you ask me that? 

That was my next question. 

My. MacCallum, in your study of .the 
company and your analysis of it, were the earnings 
from the traditional lines of business significant? 

A That was clearly not a relevant factor in 
what was making the stock move and - 

MR. GREENSPOON: Tlobject: FO that, Sir. 

COURT: Sustained. 

MR. GREENSPOON: I move to strike it. 

THE COURT: Strike it. 

Read the question 

(Question read.) 


Were they significant? In my opinion 
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they were not a significant factor in the price of 
the stock, no, and that is what I said to you. 

wa. GRREENSPOON:. TE that was the some 
answer I heard before I move to strike it as well. 
t don't know if that was the same answer I heard 
before. 

THE COURT: T will Let st stand. 

Q Were you aware of the newspaper publicity 
during January and February and the first part of 
March 1972 concerning the ophthalmic business of 
Bausch & Lomb and the soft contact lenses? 

“py COURT: Sustained. 

Q You mentioned newspaper publicity earlier. 
What kind of articles appeared in the press? 

MR. LANG: Objection to the form of the 
question. 
THE COURT: Kinds of articies; sustained. 

Q Mr. MacCalluin, if your studies of this 
stock and of the company were the price levels of the 
stock affected by articles which appeared In the 
public press? 

MR. GREENSPOON: Objection, your Honor. 
THE COURT: Sustained. 


Q was there «ny correlation between the 
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2 price level of the stock? 

3 MR. GREENSPOON: Same objection. 

4 THE COURT: Sustained. 

5 Q Mr. MacCallum, referring you to Plain- 

6 tiff's Exhibit 66, your report Ag Maxcedh 2) 1972> 

7 the bottom of the second page the expression, 

8 "The considerable ana unrelenting level of negative 

9 rumors relating to the lens." 
10 MR. GREENSPOON: He has already testified 
ll to these things. 
12 THE COURT: Well) he hasn't been asked 
13 this question and therefore = will allow it. | 
14 Overruled. 
15 A The things I was referring to in this 
16 bulletin were the contamination problem, the report 
y from New Orleans relating to the brick red spots 
18 appearing in the matrix.of the tens. 
19 The problems developing in keeping the 
20 lens sterilized properly, the sterility problem in 
21 the shipping vial. The potentially increase of 
me additional competition. 
3 9 Who were ome of the potential competitors? 
2A | A Potentially 4 company called Frigitronics 
25 | which he é -icensed the product to Warner-Lambert; 

| 


| 
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2 Dupont, Union Corporation; and a number of Smaller 
3 competitors. 

4 Q Do you recall any other publicity in the 


5 | newspaper which affected the prospects of Bausch & 


6 Lomb prior to March Ve? 


7 A Apart from the problems I just testified 

8 to? 

9 Q Yes. Do you recall any action taken 

10 with respect to Bausch & Lomb by Smith Barney & 

i Company? 

12 A Let me answer your question firet of ail. 

13 Yes, there was -~ 

14 MR. GREENSPOON: which question? 

15 A The first question he asked me. There 
' 

16 was a rumor of an investigation of the entire soft 

17 lens industry by a senate Subcommittee which was yet 

18 another irritant ! ne to the price of the stock. 

19 I spoke with stare counsel on the Senate 

20 Committee. Both the nane of the counsel -- the 

21 name of the counse! We Fen Gordon. The committee 

22 on which Mr. Gor@or. wes the counsel escapes me. 

23 But that was one othr: problem I think {6 1 might 

2A add. THE COURT: When did Athat come to your 

2 attention if you recall? 
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ae 2 THE WITNESS: I believe that was in 

Bn 3 January or February 1972. 

) | 

oan 4 THE COURT: arjor to your report of March 2? 
5 THE WITNESS: Yes, cogs 
6 Q I seca whether it came to your attention 
ys that Smith Barney published something about Bausch & 
8 Lomb? 
9 A tes 
10 Q What was that? 
11 A I had never seen the Smith Barney report ~~ 
12 MR. GREENSPOON: { object to anything that 

& 13 he testifies with respect to it. 
14 THE COURT: He cculd have heard about it 
15 and t wild Let that stacc. 
16 A I certainly heard about iG. 
17 Q Was it publicized in the press? 
18 MR. GREENSPOON: Objection. 
19 THE COURT: TI will allow Le. 
20 MR. MORRIS: It is in evidence that it was. 
21 ! A tT don't know. I don'c cecall. 
22 3) You knew about it? 

c 

cif 23 a. i certainly knew about it, yes. 

24 

i 
25 Q that did Smith Barney's withdrawal of its 
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buy recomnendation, what effect did that have if any 
on your views? 

A None. 

Q Did you have any knowledge or information 
when you went to Mr. Schuman's office on the morning 
of March 16 about a large block of stock overhanging 
the market? 

A No. 

Q Was there anything, Mr. MacCallum, that 
you heard in your conversation with Mr. Schuman on the 
morning of March 16 that changed your fundaméntal 
assumption or opinions about the company and the 
value of its stock? 


MR. GREENSPOON: Objection, sir. 


THE COURT: Sustained. 

MR. MORRIS: That is a very proper ques- 
tion, your Honor. 

THE COURT: Not in that form it isn't. 

Q Was there any fact, Mr. MacCallum, that 
you heard from Mr. Schuman that morning which changed 
your opinion that you had concerning the stock? 

MR. GREENSPOON: Same objection. 
THE COURT: I will allow that question 


with an answer or yes or no. 
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| A No. 


Q Did it appear in the press at some time 
that the events of March 16, 1972, and I refer to your 
conversations with Mr. Schuman, became the subject of 


public investigations? 


A pid it appear in the press? 
(9) Yes. 
Pee 
A Yes, it #44. 
Q Do you recall how soon after March 16 it 


appeared in the press? 
A I don't recall if it was the following day 
or the following Monday but shortly thereafter. 
Q pia it appear in the press what investiga- 
tions were being had? 
MR. GREENSPOOH: I object to that, your 
Honor. 


THE COURT: Sustained. 


Q Did it come to your peeantian there was an 
SEC investigation or that the SEC was investigating 
the events? 
MR. GREENSPOON: Objection. 
MR. MORRIS: This is in evidence. 
THE COURT: It is so clear that I don't 


know why it is asked but it was asked and Il will allow 
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2 1 to be answered. 
‘a 3 | Answer the question. 
o. 4 Objection ener 
5 A Yes, Lt certainly came to my attention 
6 that the SEC was curious about the events of March 
q 16. 
8 Q Yow, Of \COUESE, read Mr. Dorfman's article 
9 in the Wall Street Journal on the morning of the. 17ta? 
10 A I don't recall reading it but Tam’ suxe 2 
1 did. 
12 Q Certainly it was the subject of conversa- 
13 tion and testimony by you, was dt mot? 
14 A Testimony by me? I don't recall. 
15 Q You testified that the Attorney General, 
16 the SEC and also in the civil litigation, did you not? 
W A I did testify to those bodies, yéS- 
18 Ub. WORRIES? thet teeth tate this 
19 time. 
20 BY MR. LIMAN: 
21 Q Mr. MacCallum, between March 16 and 
/ 2 yesterday or today when you saw Mr. Schuman in Ch. S 
oy 
os courtroom, have you had any conversations with him? 
2A A No. 
25 | Q Have you been following Bausch & Lomb 
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stock? 
A Noi) (SLz 
Q Does your firm follow it any more? 
A No; S12: 
Q You have no relationship whatsoever with 


Mr. Schuman of Bausch & Lomb, am T correct’? 

A None. 

Q But you still are subject to regulation 
by the SEC? 

A Yes, sir. 

Q Now, I want to go back over briefly a 
number of matters of where you were at in your own 


investigation of Bausch & Lomb at the time you saw 


Mr. Schuman. 


I will show you Plaintiff's Exhibit 2.1m 
evidence and I will ask you whether this is a letter 
dated bueueen Ge. 1972 which you sent to Mr) Harby» 
the president of Bausch & Lomb. 

A Yes, sir. 


Q Did that Letter enclose a draft (ob | 
us 
report you were preparing on Basech & Lomb? 


A Yes. 


Q That draft report of yours, am lI correct, 


contained your best estimate as to the sales of the 
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Soflens, the fittings, the earnings, aml correct? 

A Ves, Sis 

Q Is it also correct that in your 
profession you do not accept as gospel figures that 
the company issues? 

MR. RUSCH: I object to the form of the 
question. 

THE COURT: Yes), CT think) + have to sustain 
the objection. 

Q In making your own estimates, do you 
accept as conclusive any figures you may get from 
the company? 

MR. RUSCH: + object to that again, your 
Honor. 

THE COURT: Sustained. 

Any figures might be alittle too broad. 

Q What do you do in order to estimate 
earnings? 

A Weld (ht Visi a terribly complex process. 
the analysts) -- 2 Look iat, the general economic factors 
facing the company; look at factors that are 
peculiar to the company. 

If there is any important product I try to 


learn as much about that product, its acceptance at 
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& 2 the user level, the potential competitive particu 


of the product. 


In this case you even were prepared t 


Q 


use your own eyes as guinea pigs? 


6 A I used myself as a guinea pig. 


8 that and I just ask you did you testify that you 


on a Griffin lens to test a competitive lens? 


A Yes, sit. 


been approved by the FDA? 


13 A Yes, Sir. 


QO Continue? 


THE COURT: I think you were telling 


you came to your evaluation of earnings. 


I read the medical literature very carefully. 


19 the lay press, the Wall Street Journal, the New 


I believe carefully. 


Times, 


I read company releases: annual rep 


quarterly reports, proxy material, 10-K‘s, 10-0" 


ments with foreign governments, we look at that. 
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2 lock at that. We read the foreign press to some 


extent, talk with the trade, talk with customers. 


4 Q Am I correct that in your profession you 


5 view with some skenticism the company's own estimate 


6 of its prospects? 
A Absolutely. 
THE COURT: You say that across the board 


or does your skept*?cism vary from company to company? 


ro fae 
oot oO © 
ee 
oo 


THE WITNESS: , would say that the company's 


feelings about how it is doing and what it hopes to do 


represent really hopes of the company and that hope, I 


think, should be independently tested acainst a 


variety of other sources. 


(Continued on next page.) 
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Q Now getting back to this exhibit Plaintifr’s 
Exhibit 2, am I correct that you prepared this 
exhibit, your draft report dated February 22, 1972, 
after you had conducted the investigation of practi- 
tioners and efforts at market survey that you discussed 


when Mr. Morris was asking you questions? 


A Of course that was ongoing -- 
Q Right? 
A -- at lat time. And this was certainly 


prepared with those factors in mind, yes. 
Q Am il correct that in this draft report, 
at page 10, you made a prediction of the earnings 
> 
for the company? Am I correct? 
A Yes. 


(0) And that was that prediction of $6 a4 


share, am I correct? 


A Well, 42, was$6-.53. 

Q But you round off things in your profession. 
A Well, I rounded it off to $6, yes. 

Q You rounded it off to $6. 


Now, in making this prediction of earnings, 
you concluded that Bausch & Lomb's earnings for the 
first quarter would be 90 cents? Am I reading that 


correctly? 
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A Yes, sir. 
Q And to arrive at that figure you made 
an estimate of the number ~ kits that Bausch & 


Lomb would sell in the first quarter, among other 


things? 
A Yes, indeed. 
Q And am I correct, if = may direct your 


attention to page 4, that you estimated that Bausch 
& Lomb would sell 1,900 kits in the first quarter of 
19722 

A Yes, sir. 

Q And on the basis of that estimate and 
your other estimates of the business you arrived 
at the 90 cent estimate of earnings for the first 
guarter? 

A Yes. 


Q Now, directing your attention to Plain- 


tiff's Exhibit 66, which is the bulletin you actually 
published on March 2nd concerning Bausch & Lomb, am 
I correct that you revised your estimate of first 


quarter kit sales down to 800 in that published 


report? 
A Yes. 
Q So that you dropped your estimate from 
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1,900 6 800,-.am 1 correct? 
THE) COURT: This is Exhibit 66? 

A Yes. And ragieed the estimate for the 
year as well. 

Q And you revised the number of kits that 
would be shipped in the year downward also, am I 
correct? = 

A That is correct. 

Q You revised it downward from 11,600, 
which appeared in Exhibit 2, to 6,400, am I correct? 

A That is,.correct’. 

Q Now, would it be fair to say that if you 
revised your estimate of sales downward by almost 
40 per cent that that would necessitate a revision 
downward of your estimate of earnings? 

A ves. 

Q And is it correct that in your Mareh 2nd 
report you did not take that additional step of 
revising the $6 earnings figure? 

A That is correct. 

Q And you didn't take that step, even 
though your revision of the estimate of sales would 

& 
require it, because you had a conversation with 


Mr. Faulkner. 
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2 A That is. correct. 
3 Q And you told Mr. Faulkner that you wanted 
4 to revise your earnings figure and you wanted to 
5 withdraw your buy recommendation, am I correct? 
6 A That is correct. 
7 QO And Mr. Faulkner said to you in words or 
: substance that as a matter of the convention of 
: this business you had to call on Bausch & Lomb 
10 | before you did that, am I correct? 
il MR. RUSCH: I object to that, your HOnOY. 
12 That was not the testimony. 
13 THE COURT: Sustained. 
14 | Q Did Mr. Faulkner say that t9 you 
15 in words or in substance? 
16 THE COURT: Didn't Mr. Faulkner just 
7 | suggest that you go to Rochester and speak with the 
18 company? Isn't that what you said kefore? What 
19 did he say? 
20 THE WITNESS: He said -- yes, he said 
21 | that it would be appropriate to go to the compariy, 
22 | and for all we knew the seapeay had discovered oil 
| 
23 \ in the Moreh -- 
| 
2A THE COURT: No. What did he say? 
THE WITNESS: He said it would be anpropriate 
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to go to see the company before we published -- 
before we withdrew the buy recommendation. 

Q And did you testify earlier that this 
was a matter of form and courtesy? 

A Yes. 

Q Those were your words. And is it also 
true that it is a matter of convention in your 
business that before you withdraw a recommendation 
you see the company so that you can tell your cus- 


tomers you have done that? 


A I can't answer for our business. 

Q What about your own company? 

A For our own company, yes, it certainly 
is. 

Q And you went to see Mr. S human on the 


16th, 1S: tha correct? 

A Yes, it is. 

Q And can you tell me whether, in the 
light of your Own independent research, there is 
anything that he could have said to you that would 
have caused you to change your decision to with- 
draw this buy recommendation? 


MR. GREENSPOON: IT object to that, your 


Honor. 
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THE COURT: Sustained. 


Q Did he make any effort at all to dissuade 


you from your way of thinking? 
MR. RUSCH: Objection, your Honor. 
MR. GREENSPOON: Objection. 
‘THE COURT: Sustained. 
Q Te it a fact that Faulkner and Dawkins 
advised customers that you were making this trip? 


A Yes. 


Q Now, you gave some testimony this morning 


about a five minute car ride you had with Mz.) Schuman), 


ami (Correct 2 


A Yes. 

(@) Mr. Schuman was driving the car? 

A Ve si. 

Q You were a passenger in it, talking to 
him. 

A Yes. 

Q Now, ab weren't taking notes, I take 


it, while you were sitting there and he was. driving, 


is that ‘correct? 


A That. bs correc. 
Q So in giving your testimony here as 


well as your testimony in various investigative 
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proceedings you were relying on a recollection you 
had as opposed to notes you were making when he 

Was talking, is that icorrect? 

MR. RUSCH: I ebject, your Honor’. the 
testimony speak for themselves. 

THE COURT: Well, he wasn't making notes 
when he was speaking to Mr. Schuman in the car. We 
are clear on that. He did do certain work on the 
airplane shortly after leaving Mr. Schuman, and we 
have some testimony on that. : 

I am going to let the record speak for 
dese l £. t am going to let him answer the question, 


LiL Ke) eran. 


THE WITNESS: I'm sorry. t lost it. 


0605 


MR. LIMAN: I think the answer was self- 
evident. He didn’t make notes. Let me move on. 
Q There has been reference to your notes 
here that you took. Did you, in taking notes, attempt 


to record what Mr. Schuman was saying to you only, 
or were you also putting down impressions of your 
own and thoughts of your own? 

THE COURT : During: your interview, that 


A During the interview or during the ride 
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I understand you took no 


THE COURT: 


notes in: the- car. 


THE WITNESS: No. I had an interview in 


I'm sorry bef,re that. 


the car, though 


You didn't take any notes in 


THE COURT: 


the car. 


THE WITNESS: No, sir. 


Now we go back to the GfEice:. 


THE COURT: 


THE WITNESS: The interview itself? 


THE COURT: Yes. Mr. Liman's question 


is addressed to that particular time. 


The notes that I take -- 


THE WITNESS: 


the material written on those yellow ledger pads, 


yellow ledger sheets, can either represent notes 


taken from what Mr. Schuman said, thoughts of my 


own, or topics to be discussed subsequently as 


Mr. Schuman is speaking abe at another topic. 


Is it also true in your profession as 


Q 


an analyst that sometimes, as you speak to an 


axncutive, you will draw inferences from what he 
said? 
MR. GREENSPOON: I object to that, 
sir, unless he wants to ask if that is what he does. 
“MR. LIMAN: I am asking him whether he 
\ 
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draws inferences in his profession. 
MR. GREENSPOON: t chock) ne said -- 
THE COURT: The question was a Litece 
involved originally and I can understand your think- 
ing, Mr. Greenspoon. 
Q Do you draw inferences from what an 
executive says when you are interviewing “im? 
A Yes. 
9) And you will often ask indirect questions 
to a witness in order to gauge an impression, am 


Yr @Gorrece? 


q Yes. 

Q And you will then record your inference? 
A That happens frequently, yes. 

fe) “ Now, do you recall this morning that you 


were asked about some numbers that you gave to Mr. 
Schuman in this car ride? 

A Yes. I recall that question, yes. 

2) Now, is it your testimony that Mr. 
Schuman told you that your estimate of kit sales was 
correct or substantially: correct? 

A My recollection is that my estimate was 
substantially correct and Mr. Schuman indicated 


that to me, yes. 
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2 12) Do you remember on April 14, 1972 you 


3 gave some testimony before the Attorney General 


4 of the State of N York? 


5 A Yes. 


6 Q And directing your attention to page 21-+- 


7 I don't think f have an extra copy for your Honor 
| 


8 ; 
because we just got this from the SEC last week -- 


2 “Oo Getting back to the kits, hew many did 


in your March report? 


10 | you estimate to be sold 


"A go00 kits. 


ry 
— 


*O What did Mr. Schuman tell you on March 


ag ob ie 


4 "A The only comment about kits, 


15 call, was that kit sales were lower for the first 
16 quarter than they were for the fourth quarter. 
7 800 would be lower than my estimate im the fourth | 
18 | quarter." 
) 
19 Do you remember giving -~ 
20 MR. RUSCH: Would you please read the 
21 : i 
next question and answer. 
aon 2 A I don't remember that conversation with 
ay 
a, 
a the Attorney General. 
2A | Q Can you tell me whether, as you sit 
25 | here today, you can say whether you drew an 
| 
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inference from what Mr. Schuman said that your 


figures were substantially correct or whether he 


came right out and said it? 
MR. GREENSPOON: Objection, sir. 
He just testified he doesn't recall it. 


THE COURT: Well, let's find out if he 


A You are asking me whether I recall the 
conversation with Mr. Schumer, not the conversation 
with the Attorney General? 

(@) That's right. I am asking you whether 
you drew an inference from the conversation that 
your figures were substantially correct or whether 
he came right out and said it. 

THE COURT: In words or in substance. 


A I don't believe Mr. Schuman said a number. 


I believe that i was providing the numerical support 


and Mr. Schuman was commenting on whether or noe -f 
was in the right direction. 
@ 
THE COURT: And what was his comment? 


What did he say? Do you remember what he said? 


THE | COURT’: Lf you remember. 


A Do I remember what he said? NG.) dE 


don't remember what he said. 
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THE COURT: In substance, what did he 


THE WITNESS: In substance he said that 


seems in the right area. 


2) And whatever those words were that he 
used, am I correct that you drew an inference that 
your numbers were reasonable? 

A Yes. 

Q And do you know whether he said words 
to the effect that you had done your homework 
well? 

A I don't remember him saying that, no. 

Q Now, you also gave some testimony this 
morning about numbers you gave on the number of fits 
for the first quarter, am I correct? 

A Yes. 

ie) And you testified that you threw out 
a number of, I think, 20,000 fits for the first 
quarter? Is that the number you were using then? 

A That, I believ2,.was the number that I 
was Using at that time, yes, Sits 

Q And again am I correct that your testimony 
is that Mr. Schuman's response to you reaffirmed ycur 


belief in that number? 
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| 
® - | A Yes. 
3 || 
+1 | Q Do you remember what his words were? 
iia | 
ail 4 | A Noy L) don't. I don't recall his words, 
: 9 | no. 
6 : ; ; 
9) Is ita fact, sir, that his response 
7 F 
conveyed no meaning to you? 
8 
MR. GREENSPOON: Objection, sir. He 
9 ee ; 
specified he doesn't know what it was. 
10 | ; 
THE COURT: Sustained. 
il | Q Do you remember, when you gave testimony 
12 before the State Attorney General on the same date, 
ee 13 and this is at page 20 and 21, beginning with the 
s reference to your 20,000 fit number, you were asked: 
1 "9 And he said you were correct? 
16 "A Yes. 
17 ‘ 
Q He agreed with you that you were correct? 
18 "A But that number can mean anything to 
19 _ me between 10 and 20,000, and in fact that number 
20 in itself did not mean anything to me apart from the 
nel 
fact that it was not considerably larger than 
22 y : : 
| that number. I felt that it was an improper inter- 
a 23 
en viewing technique to as« him to be more specific, 
3 2A and therefore I did not ask him. 
29 "0 Why would that be improper? 
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"A I felt it did not elicit an answer. 


Number one, by asking him for a specific number 


CR 


in the first place, he would not provide me with 
a specific number. He was attempting to give me 
a general overall feel, and I felt that was p= i ye a 
could legitimately expect." 

Did you give that testimony? 


A Yes, I gave that testimony. 


Q An@ is it a fact that whatever it was 
that Mr. Schuman said to you conveyed no more than 
that the number could be between 109 ana .20 50002 

MR. GREENSPOON: The record speaks for 
itself, your Honor. He said he gave the testimony. 
THE ‘COURT: | Yes. Sustained. 

Q Do you remember testifying before the 
Attorney General that Mr. Schuman told you nothing 
new? 


A I don't remember the testimony in that 


detail in front of the Attorney General. I certainly 
venues nothing new from Mr. Schuiman, no. 

MR. GREENSPOON: I move to strike the 
last part of the sentence. 


THE COURT: Yes. It is not responsive. 


Q Well, is it a fact that you did learn 
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nothing new — Mr. Schuman in that interview? 
A It is a fact that I learned nothing new 

from Mr. Schuman in that interview. 

MR. GREENSPOON: fv dian! tiget ‘the 
last part. 

THE WITNESS: I learned nothing new from 
Mr. Schuman in that interview. My questioning of 
Mr. Schuman in the car was to see if my estimates 
were miles off, and I don't attach -- I did not 
at. that. times nor do now, attach any significance 
to the numbers themselves. 

MR. GREENSPOON: Do I understand -- one 
moment, sir -- that the answer that he isi).giving 
is relating to the numbers about which Mr. Liman 
had been talking to him? 

THE COURT: No. That was my under- 
standing. Let me find out. 

Were you referring to the numbers that 
Mr. Liman had just pointed out to you? 

THE WITNESS: Yes. The consumer fits, 
yes. 
BY MR. LIMAN: 


Q Is it also true that you learned nothing 


new from Mr. Schuman that you attached any significance 
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to in this interview with him? 


3 A That is correct. 


4 9 ts it a fact that Mr. Schuman did not 


5 : 3 Z ? : i 
in this “Ence ,ew in Rochester, either in the car 


arnings estimate for 


6 or in his office, give you any e 


the company? 


A Apart from the recollection -- apart 


from not being able to recall the precise dis- 
cussion which Mr. Schuman and I had relating to the 


the answer is 


— 
i) 
————————— 


earnings of the traditional business, 


no. 


THE COURT: You are saying that he said 


nothing to you about the earnings of the soft lens 


business? 


et _ ~ 
on be tee) 


16 THE WITNESS: We had no conversation 
17 : ; 
about the earnings of the company ie€sel et. 
18 : 
Q Of the company itself. 
19 
A As a corporate whole. 
20 Q And you had no conversation about the 
21 ; : 
estimate of earnings for Soflens. 


22 : 
: A That is correct. 
2 : | 
Q Do you remember how high the multiple 
2A was that Bausch & Lomb was obtaining in the marketplace, 
% the stock market, in 1972? 
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@ 2 A In the early part of 1972? 
a 3 Q Yes. Up until March 16th, what did 
ae, 4 = 
Sus, it range from? 
5 A It depends on what earnings eestimate 
6 
you use. 
‘ Q Well, what about your own earnings esti- 
8 
mate? Et was Ovex =-— 
a 
A Le Was OVer == 
” MR. GREENSPOON: Which earnings estimate, 
il Mr. Liman? 
12 : 
Q The $6 figure that you had. That was 
13 : : ss 
& the highest earnings estimate, am I correct? 
14 : 
A That's right. Although there were, I do 
i recall, higher earnings estimates in the street. 
- Using $6.00, the stock was selling at 
17 : 
over 30 times earnings. 
18 : ; ; 
Q Using $4, it was selling at —— 
19 A Using $4 per share, it was selling at 
20 close to 50 times earnings. 
21 Q And am I correct that in your opinion 
2 


as a market analyst that this company would not 


oS 
B 


have commanded that multiple except for Soflens? 


& - A Absolutely. 


Q It was trading in the stock market 
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2 | on Soflens, not on its traditional business. 
3 A correct. 
oO 
os 4 MR. GREENSPOON: That is, in his opinion? . 
5 Q In your opinion. 
6 | A Very clearly. 
7 ie) And am I correct that in that report 
8 


that you sent to Mr. Hardy on February 25th -- 
9 and t am referring to, Phwintift’s Exhibit 2-- you 


10 estimated $1.88 as the earnings from the traditional 


1} businesses of Bauscn & Lomb? 


A Yes, Sir 


13 Q And you based that on published sources 


and your own independent investigation, am I correct? 


A Yes. 


16 Q Now, is it also correct that in your 


conversation with Mr. Schuman in Rochester that morning 


he gave you no estimate of first quarter earnings 


for Bausoh & Lomb? 


MR. RUSCH: Your Honor, I object to 


the form of the questicn in adding continually the 


preface "Is it correct." 


THE COURT: All right. He is rephrasing 


the question. 


LIMAN: It is cross @¥amination. 


MR. 
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THE COURT: Yes, it is. 


oo But did Mr. Schuman give you an earnings i 
estimate for the first quarter of 1972 in Rochester? | 
A Absolutely not. 
2) Mr. MacCallum, you were asked about 
a 
testimony you gave concerning a third quarter 1971 


estimate. Do you recall that? 

A ves. 

Q Do you have any recollection of a con- 
versation that you had with Mr. Schuman on that 
topic in October 19712 

A No,:) © don't. 


Q Do you recall, sir, that on Mar LZ, 


1972 you appeared before the New York Stock Exchange 


for questioning? 


A Yes. 


18 (9) Do you recall being asked this question, 


19 at page 24: 

20 (8) Okay. Now, in your conversation that 

21 morning, was any mention made of earnings figures 

2 of the firm? , 
7 "A No. The fact of the matter is that 

2 Bausch & Lomb has not discussed earnings with me | 

25 since I began following the stock. B&L has been very , 
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leery about discussing earnings, largely because 


3 the company is developing, has been developing a 


new format with a new product, which was on a very 
difficult to perceive growth curve." 
It goes on. 


Do you remember that? 


A “5 I recall this testimony? No, I 


Q But, whatever you said to the New York 


Stock Exchange, was that the truth to the best of 


your knowledge at the time you gave it, on March 


175 19722 
A Yes, sir. 
Q Do you remember in that same appearance 


before the Stock Exchange, page 29, you said, referring 
to a discussion that you had with Mr. Hoitsma, and 
this is your part of the answer I want to read you: 

"I would suspect that Dan Schuman"-- 

MR. GREENSPOON: Wait a minute. Is 
there a question? 

Q Do you remember stating this: 
“T would suspect that Dan Schuman 


probably produced the standard Bausch & Lomb answer, 


‘Wwe will not talk about earnings'"? 


which was, 


RUSCH: Wait a minute, Mr. MacCallum. 


MR. 
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@ ~ That is unfair and you know it. That 


statement is taken out of context. What is the 


first phrase appearing in front of that, in the 


beginning of the sentence? 


MR. LIMAN: I will read the whole thing, 


but your Honor will see why -- 


THE COURT: Let me see the transcript. 


MR. LIMAN: Read the whole thing, your 


(Handing.) 


It is the end of that page, going on to 


the next. 


(Pause.) 


= 


THE COURT: 


I have read the entire comment 


of the witness beginning two-thirds of the way down 


page 28 and continuing on to the top of 29 through 


five lines. And I might suggest that testimony or 


statements like "This is my presumption, but I 


would suspect that Dan Schuman probably produced the 


standard Bausch & Lomb answer, which was ‘We will 


mot talk about earnings, and that is only a presumption, 


but that is ‘the way it had been for a year prior to 


his’ is not, in my judgment, dispositive of the 


matter. 
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BY MR. LIMAN: 
@) Well, Mr. MacCallum, was the standard 
Bausch & Lomb answer to questions concerning earnings- 
betore you received your telephone eall (from Mr. 
Schuman the afternoon of the 16th, "We will not 
talk about earnings."? 
MR. GREENSPOCN: Gbjection, sir, unless 
he <-= 
THE COURT: Sustained. The word “standard,” 


among other things, is going to create trouble. 


ie) 


Had you been told by Mr. Schiman before 
March (16 that he would not talk about earnings? 

A I don't cecall his specifically telling 
me that. But certainly his manner in -- 

THE COURT: All right. You don't recall 
his specifically telling you that. 
Next question. 

Q You say you don't recall now. Did you 
describe the standard response from Mr. Schuman when 
you appeared before the New York Stoek Exchange 
the day after this event as being "We will not talk 
about earnings."? 

A tT don’ ticecall that. 


Q Does that refresh your recollection in 
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any way that whe. you raised the subject of earnings 
with Mr. Schuman, up to the point of that telephone 
call in the afternoon his rane Ot were that he 
would not talk about them? 

A It certainly refreshes my recollection 
of the fact -- of his difficulty in talking about -- 
the fact that ne would not talk about earnings of 
the company, yes. 

Q And is it a fact that when you got that 
telephone call from him the afternoon of the 16th 
and he gave you a figure for "Bausch & Lomb's estimate 
of earnings that you were surprised by that? 

A I was astonished by it. 

Q It was aberrational in terms of your 
dealings with him? 

THE COURT: Sustained. 


MR. GREENSPOON: Objection. 


MR. LIMAN: I have no further questions. 
THE COURT: Is there any redirect? 
MR. RUSCH: May I confer with co-counsel 


x0r a minute, your Hono? 
THE (COUR. 3 resi. 
(Pause.) 
MR. RUSCH: We have no further questions. 
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AGE 588 
| 
Securities and Exchange Commission 
vs 73 Civ (2458 
(RIW) 
Bausch & Lomb Incorporated and 
Daniel G. Schuman yop as ul barman MIS Da bbe fide 


Sheldon Greenberg. 


S HE GD 0 


a witness by the Government, being first duly 


sworn, 


DIRECT EXAMINATION 


BY MR. LANG: 


ie) 


Minnesota. 


Q 


A 


Q 


New York, (N.Y. 
9:40 a.m. 


(Trial resumed.) 
THE COURT: Good morning, everyone. 
You may proceed. 


MR. LANG: The Government calls Mr. 


N G BEN BER eG, called as 


testified as follows: 


Mr. Greenberg, where are you employed? 


s 
Investors Diversified Services, Minneapolig, 


And what is your position there? 
A senior securities analyst. 


How long have you been a securities 


analyst with IDS? 


A 


Q 


Eight years. 


And as a securities analyst do you have 
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Q Directing your attention to March 16, 


to 


3 1972, did you have any discussions regarding Bausch 


4 & Lomb on March 16, 1972? 


‘CO @ 


A Yes. 


6 Q Did you receive a telephone call from 
7 Mr. Howard Bille of Faulkner, Dwight & Sullivan on 


that date? 


Yes. 


A 


What was the first time that you talked 


Q 


to him about Bausch & Lomb on that day? 


12 A Some time right before lunch Minneapolis 


What did he say to you? 


THE COURT: At that time of the year 


16 Minneapolis time was one hour different from New York? 


THE WITNESS: Yes. 


LJ 


18 MR. KAPLAN: I object. 


19 THE COURT: Obviously there is a hearsay 


objection. I assume that you are not offering this 


conversation for the truth of the matter asserted? 
MR. LANG: That is correct. 
THE COURT: If so I will. take it. a 


assume it is being offered as proof of this witness' 


a &: 8 SS 


state of mind subsequent to when he did something. 
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2 Is that the thrust of what you are doing? 
R ~ MR. LANG: That is correct, your Honor. 
_. ; 
— 4 THE COURT: All right, I will take it but 
5 not for the truth of the matter asserted. ® 
6 
MR. KAPLAN: Frankly, I don't see the 
7 ? ; ‘ P 
materiality or relevance of this witness' state of 
8 ’ 
* mind who by now is hearing things about fourth= 
9 
hand. 
10 ; 
THE COURT: But it would seem to me that 
It at a minimum the Government coul ntroduce proof that 
a 
12 


_ 
be 
ee 


be received a telephone call from Mr. Wille and as a 


result of that call he did something. 


We know pretty much what is coming and 


under the circumstances I am going to let it come in 


but I will not take the substance of the call for the 


truth of the matter asserted. 


MR. KAPLAN: May I have a VOLY) Girne: 


THE COURT: Certainly. 


VOIR DIRE EXAMINATION 


Q 


BY MR. KAPLAN: 


Mr. Greenberg, following the telephone 


call from Mr. Wille did you do anything with respect 


A 


to Bausch & Lomb stock? 


What do vou mean do anything? 


? 
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a D) Q Did you buy or sell? 
a 3 THE COURT: Or make any recommendation 
MS 4 within your own firm to do so? 
5 A No. 
6 THE COURT: Very well. 
7 MR. KAPLAN: I renew the objection. 
8 | THE COURT: Let's leave it to the Govern- 
9 ment as to what the probative value of this would be. 
10 MR. LANG: This phone call that we are 
11 discussing right now is the first of a series of 
12 phone calls that Mr. Greenberg had during the day, 
13 March 16, some of which he initiated because of this 
© | 
14 phone call from Mr. Wille. The phone call he had 
15 with Mr. Wille, Mr. MacCallum and the phone call he 
16 had with Mr. Schuman culminated with a decision within 
17 | his own organization with respect to Bausch & Lomb 
18 stock that afternoon. 
19 THE COURT: The question is in my mind 
20 dic he do anything? If they didn't JI think you 
2 really shoulc move on to ths conversation that ne 
22 had with Mr. Schuman. 
23 Posse don't see the other. TSA Enk Vou 
9A could establish through him that he got this inforn= 
ae 25 ation while it was still inside and then did something, 
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he bought, sold. Remember, they were withdrawing 
their buy recommendation and obviously it he did 
something I would find it to be probative here. 

I will hear from you on that. 

a LANG: We could also show that he 
did not do something in response to that infcrmation. 

THE COURT: That gets a lit?le tacky. 

MR. LIMAN: Do they want to concede -- 
they can't have it both ways. 

THE COURT: I have to agree wit” that. 
You see, I thought this was coming in as a prelude 
to TDS selling before the news of the lower earnings 
became mcre public or something like that. I am 
talking out loud. 

I @on't see the relevance of hearsay 
conversation as to his state of mind unless it 
caused him to do something. 

Now, true, you will tell me about a 
conversation he had with Mr. Schuman but you could 
ask him about a conversation with Mr. Wille and 
thereafter with Mr. MacCallum -- yes, f did. As a 
result of those conversations did you do something? 
Yes, © aid. What did you do? call Mr. Schuman, 


and tell about the conversation. They are not 
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going to object to any of that. 
MR. LIMAN: Absolutely. 
THE COURT: Fine. 
You had a telephone call with Howard Wille? 
THE WITNESS: Yes. 
Dewkins 
THE COURT: Of Faulkner, Dwre@rt & Sullivan? 
THE WITNESS: Yes. 
THE COURT: What timé was that? 
THE WITNESS: I believe about 11 o'clack 
Minneapolis time. 
THE COURT: If I recall in March about 
noon New York time? 
THE WITNESS: Yes. 
THE COURT: Very well. 
Now, just follow that track. 
BY MR. LANG: 
Q Subsequent to the phone conversation with 
Mr. Wille did you have a phone conversation with Mr. 
MacCallum? 
A Yes. 
Q After your phone conversation with Mr. 
MacCallum -- 
THE COURT: About what time did you speak 


with Mr. MacCallum? 
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THE WITNESS: This is pretty rough, 


a ‘ol Clock Minneapolis time. 


~~ 
ed THE COURT: Transposing it that would be 


about 2 o'clock or thereabouts New York time? 


YHE WITNESS: Right. 


THE COURT: Did you call him or did he 


call you? 
THE WITNESS: He called me. 


phone conversation 


| Q Subsequent to your 


with Mr. MacCallum did you speak to Daniel Schuman? 


A Yes. 


or did he call you? 


| Q Did you call him 


A i called him. 


15 Q About what time was that? 
16 A It would have been about 1.30. 
17 Q Minneapolis time? 
18 | A Yes. 
19 THE COURT: I will transpose that again 
20 to about 2.30 New York time? 
21 THE WITNESS: I believe. 
22 Q During that phone conversation with Mr. 
yi 
_ 93 Schuman what did he say to you and what did you say 
24 to him? 
25 A I called him to ~~ 
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Gh 2 THE COURT: Just tell us the conversation. 


id that I understood an analyst had 


Gans 3 A I sa 
ie 
ee, 4 been up to see him that morning and that he had said, 
5 Mr. Schuman said that earnings for the first quarter 
6 will be roughly 65 to 75 cents in the quarter. 


I told him that that was somewhat dis- 


appointing to me and seemed as though sales were not 


9 going as well as I had felt he indicated in our 


February 2nd meeting. 


li ; He said that was true but that he felt 


12 there had been some negative publicity in the press, 


he felt strongly that sales would 


< 13 et auters, but 
14 get better and that he also recited there were many 
15 other things they were going to do to try to improve 
p 16 sales such as coming out with the minkits again. 
W He felt they would be getting into 
18 foreign markets. Also indicated that most of the 


19 contact lens sales occurred during the summer months 


and that he felt they were coming into the time of 


the year when those sales would pick up. 


Did he tell you that the earnings for 


Q 


the first quarter were to be in the range of 65 to 


75 cents? 


A 
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Q Subsequent to your mhone conversation 
with Mr. Schuman did you have a meeting with IDS 


with respect to Bausch & Lomb? 


A Yes. 
Q Who did you have that meeting with? 
A Mr. Gene Sit and Mr. Robert Healy, port- 


folio manage rs of two funds that held Bausch & Lomb 
stock. 

¢ What LE any decision was made at that 
meeting with respect to Bausch & Lonb stock? 

MR. KAPLAN: Objection. 

THE COURT: I am going to take it. 

What time was the meeting? 

THE WITNESS: About 2 o'clock Minneapolis 
time. 

THE COURT: Again, transposing that it 
would be about 3 o'clock New York time? 

THE WITNESS: I believe that is so. 

THE COURT: Do you recall whether or not 
the meeting began at a time when the New York Stock 
Exchange was still open? 

THE WITNESS: I really don't know exactly. 
I believe it was right after it closed. 


MR. LANG: Will you read back the last 
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question, please. 


word decision bothers me but I wight as well get the 
information and we will deal with it. 

What if anything happened relative to 
IDS' position in Bausch & Lomb stock on March 16 


followirns that morning? 


i 3 (Question read.) 
ae | 
4 THE COURT: Yes, I will take it. The 
| 


10 A Well, we first of all decided that e225 | 
ll information wasS not generally available so that we | 
12 couldn't act on it even if we wanted to. 

& 13 We then discussed what the loner term 
14 implication of this would be and would we conceiv: | 
15 ably want to sell the stock at a future time when 
lo we felt this information was generally known. 
17 We felt at that time that while there 
18 might be a short-term negative reaction to the 
19 stock, that longer term we felt the outlook was 
20 still good and that we could continue to hold our 
2) position. 

_ 22 | MR. LANG: 1 have nething further, your 

ve 23 Honor. 
2A THE COURT: We will proceed with the 

e 

| ; 25 cross-examination. 
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CROSS EXAMINATION 


BY MR. SMITH: 


Q 


Mr. Greenberg, in your business as a 


security analyst with IDS have you called on a 


number of other companies other than Bausch & 


Lomb? 


A 


Q 


Yes. 


In the entire eight-year period you 


have been an analyst? 


A 


Q 


have called 


A 


Q 


with Bausch 


A 


Q 


with Bausch 


Yes. 

Can you estimate how many companies you 

upon? 

60. 
Had you had any contact, direct contact 

& Lomb prior to February 2, 1972? 

Yes. 


How many occasions have you had contact 


Se 


& Lomb prior to that? 


THE COURT: Prior to February 2nd when 


you met with Mr. Schuman. 


A 


I think I had one prior meeting with Mr. 


Schuman approximately a year earlier, I believe 


January of 


Q 


% 


1971. 


In either that meeting or the meeting on 
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February 2nd had Mr. Schuman ever given you an 
ear‘iings estimate? 

A No. 

Q Had he given you an earnings estimate 
for Soflens, sales OF earnings? 

A No. 

Q In your dealings with other -- 

THE COURT: Can I follow that for a 
moment? ” 

MR. SMITH: Surely. 

THE COURT: I know you said you were 
covering Bausch & Lomb during February 1972. Did 
you continue to cover Bausch & Lomb subsequent to 
March of 1972 for IDs? 

THE WITNESS: TO about the end of that 
year. 

THE COURT: Did you have any subsequent 
dealings with either by personal conversation or by 
phone with Daniel Schuman? 

THE WITNESS: After March 16? No. 

THE COURT: Did you have any personal 
dealings either on 4 face-to-face bais or by tele- 
phone with anyone else at Bausch & Lomb for the 


balance of 19727 
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THE WITNESS: No. 
MR. SMITH: Your Honor asked my questions 
and I appreciate that. 
THE COURT: I didn't mean to but I thought 
it was relevant and I thought you were moving on to 
a different subject. 
BY MR. SMITH: 

10) In your conversations with other companies, 
had other companies discussed with you earnings 
estimates during this period? 

MR. GREENSPOON: Objection, sir, to this 
inquiry. 
MR. SMITH: If your Honor pease >: 
THE COURT: I will take it. 
A I would like to hear the question again. 
THE COURT: Surely. 
Read the question, Mr. Reporter. 
(Question read.) 
MR. SMITH: Let me rephrase it. 

‘a Had other companies that ven called upon 
during this period discuss with you earnings 
estimates either in terms of specific figures Or 
confirming ball park estimates? 

\oOB I would have to say yes- 


\ 
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Q Was that the practice as far as your 
knowledge was concerned of this business, the 
business of security analysts? 

MR. GREENSPOON: Objection to that; air. 

THE COURT: Do you know what the practice 
was or was there a practice regarding -- 

THE WITNESS: I don't think you can say 
there was a practice. 

THE COURT: I didn't think so. 

Next question. 

Q Going back to the first quarter of 1972, 
had you been following the newspaper articles on 
Bausch & Lomb? 

A Yes. 

Q Had you been reading the Wall Street 
Journal on a daily basis during that period? 

A Yes. 

Q Did you see articles in the Wall Street 
Journal that raised the question of contamination 


for Bausch & Lomb? 


A Yes. 
Q Were there many of them? 
MR. GREENSPOON: Objection. I dont 


know what many means. 
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THE CCURT: More than one? 


Q Were there more than one? 

A tT don't recall. 

Q Did you reach a conclusion from seeing 
those articles in the press as to whetnrer or not 


they might have an impact on Bausch & Lomb sales 
of its Soflens products? 

MR. GREENSPOON: Objection to this. 

THE COURT: It is just yes or no at this 
point and then see where we are going. 

THE WITNESS: May I have the question? 


(Question read.) 


A Yes. 
Q What was that conclusion? 
A That it could possibly have, probably 


impede sales somewhat. 

THE COURT: If I may inquire, you 
indicated that IDS had what I think is a rather 
substantial position in Bausch & Lomb, 100,000 

4 
or more shares. 

Was that position for investment or for 
investmen* or for any other purpose or dian’ t you 


have a purpose? 


I am thinking whether it was invested 
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on a short term, long-term basis or had no purpose 
at all? I know you have been talkin: sout lLong=- 


term. 


THE WITNESS: Well, your Honor, we first 
of all, we have about eight or nine different funds 
and each fund has a different objective. 

Some are for longer term, most are for 
longer term. The two funds which held this stock 
were mostly for longer term types of investments. 

Q I believe you testified that you had a 
conversation with Mr. Schuman on February 2nd? 

A Yes. 

Q There was some, discussion as to whether 
the first quarter was going to be good or whatever 
the comparison would be with respect to the fourth 
quarter. 

Was it your testimony that your coa- 
clusions were drawn from that conversation? 

MR. LANG: Objection. 

THE COURT: Sustained as to form. 

Q Was the testimony that you gave prior in 
your direct examination a quotation of Mr. Schuman 


or did it represent the conclusions or impressions 


that you drew from that conversation? 
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MR. LANG: I object, your Honor. I think 
the testimony speaks for itself. 

THE COURT: I will take it. He never 
quoted Mr. Schuman and I had the distinct impression 
of what it was but I am willing to let counsel 
inquire. 

Let ve have the question read back to 
the witness. 

(Question read.) 

A Impressions I drew from the conversation. 
Q Yn fact, you indicated the conversation 
was an hovr long and I believe the testimony lasted 


about five minutes about that conversation. 


MR. LANG: I move to strike that. 

THE COURT: Yes, you are testifying. 
The Court is aware of two facts in the record. 
The witness testified that the meeting was about 
an hour long and the witness also was aware and 
the transcript will reflect about how long the 
testimony took in connection with the meeting. 

I would suggest it did not take anything 
like an hour and was considerably less and let's leave 


it at that. 
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Q Let’s go on to March 16th. 
You had your conversation with Mr. 
Schumai and talked about his having an estimate of 
65 to 75 cents and apparently that was given out 
to an analyst. 
Were you surprised to learn that Mr. 
Schuman had given an earnings estimate to an analyst? 
* Yes. 
MR. GREENSPOON: Objection to that, gir. 
THE nana. Well, now, let me suggest 
this. We are getting into states of mind. I want 
to know. He says he was surprised that that had een 


given out to an analyst. 


— 


MR. GREENSPOON: Did he say that? T 
think, your Honor, he said that -- 

THE COURT: That is what I heard: "Yes." 

Dia I hear “Yes," Me. Reporter? 

THE REPORTER: bgt 

MR. GREENSPOON: Just now? 

THE .COURT: Baas ib ES 


MR. GREENCPOON: Well, you are closer 


to him. IT thought he was referring to what he had 
said at the time that he spoke with Mr. Schuman. A 
did not hear this, "Yes." 
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THE COURT: Let me have the question 
and answer repeated. 
(Record read.) 
THE COURT: Do you want it stricken, 
Mr. Greenspoon? 
MR. GREENSPOON: Yes, sir. 
THE COURT: T-amsqoing to let 16 stand. 


BY MR. SMITH: 


Q Why were you surprised? 

A ag guess for several reasons. First of 
all, in my previous dealings with him he had never 
given out any estimates before. (And —- 

MR. GREENSPOON: Excuse me, your Honor. 
I assume he means he had never given any estimates 
to him. 

THE WITNESS: To me, yes, or that lI had 
heard about before. 

THE COURT: Yes: either directly or that 
he had heard avout. 

MR. SMITH: Thank you. 


THE COURT: I don't think the witness 


MR. LANG: He is completing his answer. 


A (Continuing) And that this was just 
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generally not done by anybody at any company. So 
I was just surprised that it had been done. 

THE COURT: Did you engage him in con- 
versation in that regard? 

wae WITNESS: Not specifically. 

Q You indicated that later on on the 16th 
you decided not to sell your stock, either immediately 
or in the future, is that correct? 

A A group of three of us decided that. 

Q Within the next ten days, did you make 
a recommendation that IDS buy Bausch & Lomb stock? 

A I don't know about the exact time period, 
but it was sometime within the next couple of weeks, 
I believe. 

MR. SMITH: May we have this marked 
for identification? | 
(Defendants' Exhibit O00VO marked 

for identification.) 

MR. LANG: Your Honor, could we see 
thats 

MR. SMITH: Surely. 

(Handing.) 


(Pause.) 


I show you what is marked as Defendants' 
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Exhibit 00000 for identification. Take a look 
at that, please, and read that document. 

A I remember it. 

OF. Does Defendants' Exhibit 00000 refresh 
your recollection as to the date upon which you 


recommended the purchase of stock? 


A Yes. 

(0) And what was that date? 

A The date on there. March 27th. 

Q And can I ask you, upon what basis did 


you decide to purchase the stock? What was the 
basis of your recommendation? 
A I think the principal basis of this 
recommendation was on a price basis. 
Q And what was the price of the stock at 
that time? 
A 119-1/4. 
Q Did -ou base the recommendation on any 
expectation as to the sarnings of Bausch & Lomb? 
MR. GREENSPOON: Your Honor, he just 
answered the question as to why he bought it. The 
basis was that the price was 119-1/4. 
THE COURT: Well, I think I know what 


he is getting at and I'm going to let him ask it. 
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A Well, earnings are always taken into con- 


sideration in buying stock. 


THE COURT: Of course. I think we all 


understand that. T€ the price was down and the 
earnings were terrible and the prospects were 
terrible, I don't think you would make this type 
of a recommendation, would you, sir? 

THE WITNESS: No. 

THE COURT: All right. 

Q Does that décument refresh your recollec- 
tion as to what you felt about earnings, both near 
term and long term? 

MR. LANG: Objection, your Honor. Hé 
hasn't asked him whether he has a recollection. 

THE COURT: Sustained. You have to go 
back one question. 

Q Do you have a recollection as to whether 
or not you had an opinion, both near term and long 
term, as to the earnings prospects of Bausch & Lomb? 

A I always have an opinion at the time, 
because I have to have something stated. 

Q Do you recall what that opinion was? 

A It is stated right here. 


MR. GREENSPOON: Independent of that, 
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though. 

Q Independent of that, before showing you 
that document, do you recall what it is, what your 
opinion was? 

THE COURT: Or even now that you have 
seen it, did you have an opinion and, if so, what 
was it, about earnings? 

A You mean relative to the current esti- 
mate at that time? 

Q That's right. 

What was your opinion as to near term 
and long term earnings of Bausch & Lomb at that 
time? 

A Well, my best estimate at the time was 
a matter of record, and longer term lI obviously 
felt they were going to be quite good or I wouldn't 
have recommended the stock. 

Q Did you attribute the recent slowdown 
in retail sales of Bausch & Lomb Sofens to the con- 
stand flow of negative articles concerning the new 
Soflens? 

MR. GREENSPOON: Objection, sir, until 
it has been shown that he knew that there was a 


recent slowdown. 
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ij 2 THE COURT: Yes. Sustained. The question 
-~ 3 is objectionable. You may rephrase it. 

—/ 4 Q As of March 27, 1972, were you aware 

5 that there had been a slowdown in the sales of 

6 

Bausch & Lomb Soflens? 
7 
A I would say yes. 

8 : : 

Q You had been reading the Wall Street 

9 

Journal throughout this period? 

y A Well, that would be one thing. And the 

i other thing would be that the earnings estimate that 

12 


was given out on the 16th was less than we had been 


ae 13 looking for. 


i Q Did you reach any conclusion as to 

1 what the cause of that was, that recent slowdown? 

16 A This certainly would be one of the 

yl things. 

- (Indicating) 

19 Q And what is that? 

20 A The negative publicity in the press. 

21 Q And that is the same negative publicity 
oo 2 that you have testified to had been in the Wall 
3 Street Journal, about contamination? 
e 2A A Yes. That was just one thing. 

2 


THE COURT: Well, now, at this point, 
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2 March 27th, there was some other publicity in the 

3 press about the company, Wasn't there? 

4 THE WITNESS: a guess I don't recall 

5 now. 

6 THE COURT: All right. 

7 Q Do you recall seeing newspaper articles 

s with headlines about the SEC investigation into the 

; Bausch & Lomb stock? 

10 A I did. | 

it Q You did. 

4 Was that in the Wall Street Journal? 

a A (No response.) 

4 Q Was it in the Minneapolis papers? 

1 : A Yes. We get most of the same news, 

16 even though it might be one day late. 

W : Q Do you know whether or not, based upon 

18 this recommendation, IDS did in fact buy stock in 

19 Bausch & Lomb after this recommendation? - 

wo A I believe they did. 

21 Q Do you know approximately how much stock 
: = that was? 
i; a A tT don't recall. You nave got -- 

4 MR. GREENSPOON: I move to strike that. 

5 THE COURT: "tT don't know" is the answer. 
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But he says that they bought it. 
MR. GREENSPOON: No, your Honor. He 
said something about “You have" -- 
THE COURT: I think he intended to say 
“You have the numbers." 
MR. GREENSPOON: That is what I thought. 
THE COURT: But I don't see that the 
numbers are material. They bought, period. 
Was the purchase by those same funds? 
THE WITNESS: No, another fund. 
THE COURT: What sort of fund was that? 
What was its objective, if I may inquire? 
THE WITNESS: Well, the objective of 
this fund is more as a trading fund. 
BY MR. SMITH: 
Q Do you recall approximately how many 
shares? Was it thousands cf shares? 
A Yes. 
MR. SMITH: I have no further questions. 
A (Continuiag) Many. 
THE COURT: Many thousands of shares. 
CROSS EXAMINATION 


BY MR. KAPLAN: 


Q Good morning, Mr. Greenberg. 
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A Good moraing. 
Q You testified on direct that you spoke 


to Mr. MacCallum at about 2:00 o'clock New York 
time on March 16, ‘72, ig that ¥yight? 
A I believe that is right. 


Q And that you spoke to Mr. Schuman at 


about 2:307 


A Right. 

Q Do you remember those times with precision? 
A No, I do not. 

Q Tt could have been off a little bit one 


way or the other? 

A Yes. 

Q And both calls might have been as’ much 
as 15 or 20 minutes later, is that rignt: 

A Yes. 


Q Now, sir, you were aware, in the £irst 


quarter of 1972, that Bausch & Lomb was introducing, 
or had introduced, the Soflens to optical practitioners 


through a series of introductory seminars in 1971, 


correct? 
A Yes. 
Q And you knew ¢hat those seminars had 


ended in November of 1971, correct? 
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Q And you knew that no further seminars 


were being held of the same type in the first quarter 


of 1972, correct? 

A Not correct. I wasn't sure of that. 
I don't recall that I knew that. 

(9) You don't recall that you knew that. 

A No. 

Q Did you, during the first quarter of 
1972, follow Bausch & Lomb's press releases? 

A Yes. 

Q I show you a document, Defendants’ Exhibit 
NNN, and I will ask you if that refreshes your 
recollection as to whether you knew in the first 
quarter of 1972 that the Soflens Symposia had 
ended in November of 1971. 

A T must say IT don't specifically recall 
this document, but I am certain I must have gotten 
that. 

= 
MR. KAPLAN: Your Honor, e document 
is in evidence and, if £ may, I simply invite your 
attention to the first paragraph --— 
MR. LANG: Could you give me the number 


reference, please? 
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MR. KAPLAN: Defendants' Exhibit 66. -~ 
to the first paragraph on the second page. 
(Handing. ) 
THE COURT: This is a release dated 
October 19, 1971, is that right, Mr .Kaplan? 
MR. KAPLAN: Yes, sir. 
THE COURT: Very well. 

Q Now, Mr. Greenberg, you did expect, in 
the first quarter of 1971, that Bausch & Lomb's kit 
sales of Soflens would fall off? 

A 722 


THE COURT: '72, £ belreve. 


MR. KAPLAN: I will restate the question. 


Q You did expect, in the first quarter of 
1972, that Bausch & Lomb's kit sales of Soflens 
would fall off from the last quarter of ‘71 because 
of the end of the introductory symposia, correct? 

A Yes. 

Q And that is what you referred to as 
"pipelining" earlier, is that right? 

A Yes. 

Q So when Mr. Schuman told you on February 
2, 1972 that Softlens earnings would be somewhat 


less in the first quarter of 1972 than in the fourth 
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quarter of 1971, that was not news to you, was =) 
sir? 

A ; No. 

Q Now, after Mr. Schuman told you, on 
February 2, 1972, that Soflens' earnings in the first 
quarter would be somewhat lower than in the first 
quarter of ‘71, you increased your estimate of Bausch 
& Lomb's earnings, correct? 

A 26a. 

Q And after you learned that Bausch & 
Lomb's earnings ebkiueks for the first quarter of 
"72 was still lower than you had previously thought 
on March 16th, you then bought Bausch & Lomb stock, 


correct, for IDS: 


A Several weeks later. 

Q Well, March 27th. 

A Yes. 

Q Now, sir, on March 16th, after you spoke 


to Mr. Schuman, you met with Mr. Sit and Mr. Healy, 


correct? 


A Yes. 

Q You met with those gentlemen, sir? 

A Yes. 

Q And at that meeting you expressed some 
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sensitivity about tie nature of the information you 
received from Mr. Schuman? 

A Yes. 

Q And the three of you concluded that 
the earnings estimate that you had gotten from 
Mr. Schuman was inside information, correct ? 

A Yes. 

Q And you decided that you couldn't trade 


on that information, correct? 


0652 


6 


A Well, yes, even if we wanted to. 

Q Even if you wanted to. 

A That's right. 

Q And you had never prior to that occasion 


received any infornation from Bausch & Lomb which 
you regarded as inside information, is that right? 


A Yes. 


MR. KAPLAN: Thank you, Silex. No further 


questions. 

MR. LANG: We have no redirect, your 
Honor. 

THE COURT: You may step down. Thank 
you. 

(Witness excused.) 


MR. RUSCH: Your Honor, the Commission 
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9 
*e ug calls Mr. Gary Burkhead. 
3 CAME S&S GAR * BUREREA OC, called 
sn 4 as a witness by the Government, being first 
5 duly sworn, testified as follows: 
6 
DIRECT EXAMINATION. 
7 
BY MR. RUSCH: 
8 
Q Mr. Burkhead, how are you presently 
9 
| employed? 
10 A I am a member of Smith, Barney, Harris, 
i Upham. I am the Mas.ager of the Research Department 
12 ; ; ; ; 
at Smith, Barney, Harris, Upham anda First vice- 
13 oe 4 
e president of that firm. 
14 4 
Q And how were you employed in February 
15 : 
and March 1972? 
16 aI 
| A I was a securities analyst in the Research 
| 
Ve : 
; | Department of Smith,Barney, and a Vice-president 
is of the firm. At that time I was covering the 
19 ; y j 
medical, drug and cosmetic industries. 
20 Q In your coverage, did you follow Bausch 
2. 
& Lomb? 
2 A Yes, I did. 
— 23 | 
| Q Directing your attention to February 
ae aA 24, 1972, 414d you have occasion to speak to anyone 
at Bausch & Lomb concerning earnings prospects 
SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
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2 for the first quarter? 
pa 3 A Yes, I, did. 
a 
ig 4 Q Would you please describe that conversa- 
5 tion and who it was with? 
$ A rE hed a one on February 24th 
q with Mr. Jack Harby. 
: Q Who is Mr. Harby? 
: A Mr. Harby was President of Bausch & Lomb 
0 at that time. 
Il I had talked with Mr. Harby regarding 
a an internal memorandum that I had written on the 
» 23rd and 24th regarding an article that had 
ae appeared in the Wall Street Journal of Pebruary 
1 23rd on the possibility of a soft contact lens 
16 to be produced by duPont. 
. i I went over the points in that All- 
18 Office Wire, or internal memorandum, with Mr. Harby 
19 to check as to their accuracy with regard to my 
20 responses to the points made in that Wall Street 
al Journal article. 
a - At the conclusion of that discussion 
AL - of that All-Office Wire, I asked Mr. Harby how 
2A business was. Mr. Harby said that sales of the Soflens 
2 had «slowed somewhat recently. 
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I asked the reasons for the slowdown. He 
indicated, or he said, at the time that he believed 
it was due <© temporary seasonal factors. 

IT askéd@ then if that would result in 
earnings not being up to expectations for the first 
quarter. He said that he didn't believe that it 
would, that the earnings for the first quarter depend 
importantly on the introduction and shipment of aphakic 
lenses. The aphakic lenses are for those post 
cataract patients. 

I asked if he believed that he would 
be able to meet that delivery schedule. He said 
that he believed he would. 

Q Was there any further discussion con- 
cerning earnings prospect for the first quarter ix 
that conversation? 

A No, there was not. 


Q Did there come an occasion on February 


THE COURT: Was there any further dis- 
cussion at that time relating to figures or pro- 
jected figures of sales, either present or future? 

THE WITNESS: No, your Honor. 


Q Directing your attention now to February 
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29, 1972, did you have occasion to speak with someone, 
anyone, at Bausch & Zomb concerning earnings prospects 


for tre first quarter? 


A Yes, I did. 

Q Who was that conversation with? 

A That conversation was with Mr. Jack 
Harby. 

Q And would you please describe that conver- 
sation? 

THE COURT: Was it in person or on the 

phone? 


THE WITNESS: On the telephone. 
THE COURT: Your initial conversation, 
the one you just referred to on February 24, 2 
had gathered that that was in person. Was it? 
THE WITNESS: No, S: That was also 
on the telephone. 
THE COURT: very well. 
A Late in the afternoon of February 29th 
I called Mr. Harby to review the contents of an All- 
Office Wire that I had prepared on the 26th and 29th 
for distribution late on February 29th. This All-Office 


Wire contained the reasoning for my withdrawing 


Bausch & Lomb from our recommended list. This is 
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a list of recomnended securities published within 
our organizativs:. 
One paragraph in that Al!-office 
Wire referred to my 2zstimate for earnings for Rausch 
& Lomb in the first quarter of 1972. 
MR. KAPLAN: Excuse me, your Honor. The 
L] 
document to which he refers is in evidence and, 
rather than have the witness testify to the contents, 
I think we should refer to the document. 
THE COURT: Would you state tne numper 
at £nhis point or Letter. 
MR. RUSCH: 5G, your Honor. 
Thank you, Mr. Kaplan. I appreciate that. 
THE COURT: All right. You may proceed. 

Q - Directing your attention now to what 
has been introduced in evidence as Defendants' Eubibic 
ZZ, is that the document you just referred to? 

A Yes, it is. 

(9) And would you point out, reading the first 
line, which paragraph you brought to Mr. Harby's 
attention? 

A Well, f£ -- 

MR. KAPLAN: Objection, your Honor. x 


don't believe he said that he brought any particular 
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Paragraph to sis attention. 

THE COURT: I thought he said he talked 
about one particular paragraph. But let's go back 
one questicn. 

Did you discuss any portion of your 
draft memorandum with Mr. Harby? 

THE WITNESS: Yes, sir. I discussed the 
entire memorandum with Mr. Harby. tT yead him the 
entire memorandum and -~ 

Q Now directing your attention to that 
portion of your memorandum which concerns earnings, 


was there any discussion concerning that particular 


paragraph? 

A Yes, there was discussion of that 
paragraph. 

Q Would you read that paragraph for the 
record? 

A "These cross currents will play a signi- 


ficant role in our first quarter comparison. If the 
aphakic lenses are introduced early enough in March, 
we think that there is a good chance that earnings 
will match the $1.02 per share earned in the fourth 
guarter of 1971. T€ not, earnings for the quarter 


might be closer to 80 to 85 cents per share. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, MEW YORK, N.Y €Q ?-46$e0 


A oa 


dias niedanteleadanenutaeaaammnetionicammnttc ced pt ra neers 
ca ii ha Nas AP a OR js 
al seanlaaiammonmenrven sasicneunananievaniatiiaaanmnanineanette A ET MR LE ASR BE 38S OSL HH RE ~~ ores wangmeosmerse sn 


0698 


ee 


en wegen 


cei as Hd 
TONER ER HEPA RO eS ARERR 


18 


19 


a NAIM Iowan em 
SRE NETO ARON 


Perel 


OR5S9 


jqri 21 Burkhead-direct 633 
Earnings were 27 cents per share in last year's 
first quarter before restatement to reflect the 
acquisition of Buschnell Optical. 

"However, for the year as a whole we think 
the positive factors will be predominant and we 
continue te estimate $5 to $7 per share. * 

Q And would you please describe what, if 
anything, was said concerning that paragraph with 
Mr. Harby? What did you say to him and what did 
he say to you? 

A I believe I asked Mr. Harby if that were 
a fair statement of circumstances at the time and -- 

Q Had you read that paragraph to him over 
the phone? 

THE COURT: He said he read the entire 


document. 


A I read the entire document. 
Q Thank you. 
A And he said that it was. 
@ 
Q Was there any further discussion concern- 


ing the earnings information as it appeared in your 
wire report? 
A No, there was not. 


Q Now directing your attention to the day 
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of March 16th, 1972, did you have occasion to meet 


3 with Mr. Daniel Schuman of Bausch & Lomb? 


Yes, I did. 


A 


4 (@) And who was Daniel Schuman at that time? 


6 A At that time Daniel Schuman was Ghairman 


of Bausch & Lomb. 


Q And when did you meet with Mr. Schuman 


on that date? 


10 A Beginning at approximately 2:15 that 


afternoon through late in the afternoon. 


' MR. RUSCH: Excuse me, your Honor. 
13 : ae 
ff L may go, back to this exhibit. 
| 
14 ‘ : : : 
Q Directing your attention to a conversation 

1 you had with Mr. Harby on February 29, 1972, did you 
16 have that conversation with Mr. Harby prior to 

| 
W | issuing what has been marked as Exhibit 22 to any 
18 of the customers of Smith Barney? 
19 A Please repeat the question, if you will. 
20 (Question read.) 

| @ 
21 A Yes, I did. 
“ | 
2 | 
“A | : 
2 | 

| | 
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Q Prior to February 29, 1972 had you ever 
personally met Mr. Harby? 
THE COURT: You didn't meet him on that 


, 


day if my memory serves me correct. 


Did there come a time when you ever met 


Mr. Harby? 
THE WITNESS: Yes, on March 16. 


THE COURT: Was that the first time you 


THE WITNESS: Yes. 
THE COURT: You met with Mr. Schuman 
that day. Was that the first time you ever met Mr. 


Schuman? 


— 


THE WITNESS: No, sir. 

THE COURT: When had you met him 
previously or seen him previously? 

THE WITNESS: I met Mr. Schuman the 
first time in April of 41971. I met him again in 
July of 1971 and one other time in December of 
1971. 

THE COURT: This was the fourth time you 
met Mr. Schuman? 

THE WITNESS: Yes, Sir. 


How long did your meeting last with Mr. 
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2 Schuman on March 16, 1972? 


3 THE COURT: I think he said from 2.15 to 


the late afternoon. 


( ‘~ 


FUSCH: I didn't hear that, your 


MR. 


I am sorry. 


7 Q During the course of your meeting with 


8 Mr. Schuman did any discussion come up concerning a 


press release? 


A Yes. 


e what that dis- 


ll Q Would you please relat 


cussion was? 


A Ves) Str. 


14 At some point in the afternoon, and I 


— 


15 do not recall exactly when, I suggested to Mr. 


16 Schuman that he consider contacting his financial 


4 public relations firm and possibly getting out a 


press release. 


on to Mr. 


— 
Qo 


Why did you make that suggesti 


19 Q 

20 Schuman? 

21 A I felt that that afternoon i nad heard 
cae information that was important and that I considered 


it desirable to try to get the broadest possible 


2A dissemination of thet information. 


rmation you heard from Mr. 


Q This is info 
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Schuman during the course of the meeting? 


A Yes, sir. 
Q What was that information that you heard? 
A The information ~~ 


MR. KAPLAN: Excuse me, your Honor. To 


avoid any possible confusion perhaps the question 


ought to be phrased in terms of just what Mr. Burkhead 


heard before he made that comment. 


THE COURT: Anda to whom. I think that 


is correct. It would be more peecise. 


MR. RUSCH: Your Honor, I think I am 


entitled to extract from the witness what information 


he heard that afternoon and what prompted him to make 


the suggestion. 


THE COURT: Yes, that is abl rioqnt. 


MR. RUSCH: I don't mean to go ¢Ento the 
entire meeting. 


THE COURT: But I would like to know what 


Mr. Burkhead heard the afternoon we have spoken of. 


You indicated that you heard some information and 


some estimates from someone which caused you to make 


the suggestion to Mr. Schuman that he communicate 


with his public relations firm and that a press 


release be prepared. 
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Would you go back and tell us when and 
from whom you first heard this information and tell 
us in words or in jubeceaue the informaticn that 
you heard. 

THE WITNESS: The precise answer to the 
question is somewhat difficult because of my not 
being able to recall the precise teeming of the 
suggestion itself. 

I had heard that earnings for the first 
quarter would be somewhere in the 65 to 75-cent a 
share range. 

Q who did you hear that from? 
A I overheard that being said by Mr. 
Schuman. 

THE COURT: Were you in or outside his 
office at the point of overhearing this conversa~ 
tion? 

THE WITNESS: I was in his office. 

THE COURT: You said you overheard it 
which would indicate to the Court that he was not 
addressing you at that time? 

THE WITNESS: That is correct. 

THE COURT: You were in his office, he 


was in the office. who else was in the office at 
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that time? 


THE WITNESS: No one else was in his 


5 THE COURT: Just tell us tie circum- 
6 stances under which you overhead Mr. Schuman make 
whatever statement he made regarding these earnings? 


8 THE WITNESS: As best I recall I over- 


ation 


heard this information first in a convers 


10 between Mr. Schuman and Mr. MacCallum. This was 


a telephone conversation. 


THE COUKT: What did you hear? You were 


13 not on some extension phone so it was not the speaker 


14 on the phone so I assume what you heard came out er 


Mr. Schuman's lips. 


THE WITNESS: That is correct. 


THE COUR’: Tell ws in. words or in sub- 


stance what he said, please. 


THE WITNESS: Mr. Schuman had placed a 


20 call to Mr. MacCallum. This was after a previous 


call with Mr. MacCallum. 


22 | THE COURT: Did you overhear the previous 


Schuman end of the first MacCallum call? 


THE WITNESS: Yes, I did. 


THE COURT: And you moved to the second 
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call? 

THE WITNESS: Yes. 

THE COURT: Go ahead. 

THE WITNESS: And Mr. Schuman indicated 
that it aces that first quarter earnings would 
be more in the range of 65 to 75 cents a share. 

Q What additional information prompted you 
to suggest the press release? 

THE COURT: Tf any. 

A As best I remember there were other 
factors relating to the first quarter result that 
prompted this. That is the delay in the snip- 
ment of the aphakic lenses. 

The fact that the smaller fitting kits, 
that is the lenses to be used for cosmetic purposes, 
were not to get out before the end of the first 
quarter. 

The flattening out of the consumer sales 
during February, March period, and the delay in ship- 
ments that resulted from the problem with the vial 
seals. 

Q This was information you had heard from 
Mr. Schuman during the course of the meeting? 


A Yes, that is correct. 
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Q What did Mr. Schuman say in response 
to your suggestion concerning the press release, if 
anything? 

A Mr. Schuman indicated again at some 
point in the afternoon that he felt he had dis- 
seminated the information through his contact with 
Dan Dorfman. 

MR. RUSCH: The Commission has no further 
questions. 
CROSS EXAMINATION 
BY MR. KAPLAN: 
Q Mr. Burkhead, you testifgied that among 
the factors that prompted you to make your comment 


to Mr. Schuman about a press release was that you 


overheard him saying that the consumer sales had 


flatte.ed in February and March, true? 
A That is correct. 
Q Mr. Harby told you much the same thing 


in February of 1972, correct? 


MR. RUSCH: I object to the characteriza- 
tion as to much the same thing. 
THE COURT: Yes, much the same thing makes 


the question objectionable and therefore you have to 


rephrase it. 
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Q Tn Febuuary of 141972), Mr. Burkhead, Mr. 
Harby told you that the Soflens sales flattened? 
MR. RUSCH: There were two conversations 
in February. 
pads KAPLAN: That is fine, Mr. Rusch. 
THE COURT: During February, Li dont: care 
which one. 
MR. KAPLAN: I don't care either, your 
Honor. 
Q Mr. Harby told you that the Soflens sales 
flattened in February 1972, truer 
A In February of 1972 Mr. Harby said that 
sales of Soflens had slowed somewhat. 
Q Did you suggest to Mr. Harby that he 
issue a press release about that? 
A No) Lv did not. 
Q Now, sir, you followed Bausch & Lomb 


press releases during this period, correct? 


A Correct, I did. 

Q On or about March ist, 1972 did you have. 
occasion to see a press release in which Bausch & 
Lomb announced that there had been an interruption 


of shipments of Soflens? 


A JI saw a comment on the Dow Jones broad 
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tape on March ist. 


Q Nevertheless, one of the reason you 
suggested to Mr. Schuman that he issue a press 
release on March 16 was because he told you that 
there had eee an interruption of shipments which 


had already been published in a press release on 


Marion al? 

MR iw RUSCH: I object tothe question, 
your ‘Honor. The form of the question neverthe- 
less. 

THE COURT: All right. 

Rephrase it. 

Q So that one of the reasons you suggested 


to Mr. Schuman that he issue a press release on 
March 16 is because you overheard him saying that 
there had been an interruption of Soflens shipments, 
Correct? 

A Correct. 

Q You had seen a press release on or about 
March 1 or a report of a release which disclosed this 
information? 

A Correct. 

Q Prior to March 16, 1972, had Mr. Schuman 


ever disclosed to you Bausch & Lomb earnings estimates 
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ear? 


for any quarter or any ¥ 


A No, he had not. 


Sy, ee 
Q I believe you testified that Mr. Schuman 


5 told you that Soflens sales had flattened, right? 


6 A Yes. 


Q Now, that wasn't news to you either, sir, 


8 was it, on March 16? 

24 A The news that -7~ OF the information that 

10 Soflens sales had flattened in February and March 

ll I would differ with the knowledge that Soflens had 
| 

12 slowed during that period. 

13 THE COURT: In other words, you draw a 

14 distinction between the words slowed somewhat and 

16 | the word flattened? 
| 

16 | THE WITNESS: Yes, Sir. 
| 

17 | THE COURT: Of course, 4§ I understand 
| 

18 | it previously you hadn't heard any company numbers 

197 had you? 

20 | THE WITNESS: That is correct. 

21 Q On January 17, 1972 you issued a report 

22 over an All-Office Wire on Bausch & Lomb, correct? 

— 23 A Yes, sir. 
2A Q In that report you stated as follows: 


“In spite of the fact” == 


Burkhead- cross 
COURT: Is it in evidence? 

MR. KAPLAN: YeS, Defendants" Exhibit VV. 

“In spite of the fact" -- 

THE COURT: It speaks for itself, doesn't 
it or do you want to use it as a predicate to some 
questions? 

MR. KAPLAN: I would like to usé it-as 
a predicate. 

THE COURT: ary well. 

Q "In spite of the fact that the weight of 
informed medical Opinion seems to indicate that 
safety and durability are not problems with the 
Soflens, we think that it is important for investors 
to recognize the potential negative impact of such 
publicity on consumer and professional demand for 
Soflens in the short-term. This articie follows 
another rather negative article onthe Canadian 


Government's concern about the safety of soft contact 


lenses being marketed there. Such extensive 


publicity given to the questions of bacterial con-~ 
tamination, infection and fragility could slow the 
acceptance of Soflens." 

You said that, sir? 


Yes, 3ir. 
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Burkhead - 


Now, sir, when Mr. 


Q 


a conclusion you had already d 


ene Le? 
A No, ‘sir. 
QO You had concluded 


that right? 


A No; Siz. 
Q You 
MR. GREENSPOON: 
the witness now. 
THE COURT: Yes, 


Next question. 


Q 


Schuman, Mr. Burkhead, could 


Schuman called Mr. Dorfman, 


A Yes, Sir. 
MR. RUSCH: 
jecture. 
THE COURT: 
EXAMINATION 


BY THE COURT: 
You were in Mr. 


Q 


2.15 on, is that correct? 


it ' 


cross 


ad flattened on March 


Your comment about 4a press re 
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Schuman said that 


16,-that was 


rawn by January way 


that they slowed, is 


had not concluded that they .'-- 


This is arguing with | 


sustained. 


lease to Mr. 


have come after Mr. 


is that tight? 


ft object: to that 46 con” 


Let us Eind out ff it @ia. 


Schumann's office from 
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A Yeo, Sir. 

Q You heard him .make several telephone 
calls? 

A Yes, sir. 

Q To whom? 

A There were two calls to Mr. MacCallum. ‘ 
There was a call to Mr. Dorfman. There was a 


call I believe to Mr. Einhorn of First Manhattan. 

I should say I don't know at this point, 
I am not really sure in some cases whether the call 
came in to Mr. Schuman or calls went out. 

Q But he spoke to different people, at 
least in the words he uttered? 

A Yes, sir. 

Q Let me just stop you there because you 
have covered the calls that we are primarily inter- 
ested in. 

Did you make your suggestion regarding 
putting out a press release, if you recall, before 
cr after the conversation between Mr. Schuman and 
Mr. Dorfman? 

A I don't recall, sir. 

BY MR. KAPLAN: 


(9) Tn Fact, sir, che events of that after- 


ss oo 
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noon are pretty 


Burkhead - 


are they not? 


BY THE COURT: 


Q 


correct? 


A 


Q 


office during that 


happening? 


A lot of things happened in Mr. 


Yes, sir. 


visit on that day, 


cross 648 


well jumbled together in your mind, 


MR. GREENSPOON: Objection. 
THE COURT: Sustained as to form. 
Let me put a question if I may, Mr. Kaplan. 


Schuman's 


is that 


Did you make any notes as they were 


A Yes; Sir. 
Q Do you have 
A Yes, sir. 
Q Do you have 
| A Yes, Sit: 
MR. KAPLAN: 
cut this. 
BY MR. KAPLAN: 


your notes oOo 


| 
| 
| 


| 
| Honor, 
\ 


DESERET SABRE SEY RP AS A ane i ot 8 Se a 


This Dorfman Cal 2s 


f that afternoon, 


MR. 


because he hasn't got the notes in front of him. 


ene 
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reference in those notes to the Dorfman call, sir. 


to your having told Mr. Schuman to issue a press 


0675 


THE COURT: If he knows I will let him 


A I don't believe there is a specific 


Those notes do not contain any reference 


Q 


19 


21 


8 release, do they? 


z 


A No, sir. 


Mr. Burkead, at the time you made the 


Q 


suggestion about the press release had you and Mr. 


Schuman discussed aphakics or the minikits or the 


flattening of the consumer sales? 


A Well, as I suggested or mentioned 


earlier, as best I recall it all of the factors 


that I referred to earlier were ones that prompted 


the suggestion of contacting a public relations 


firm and considering a release. 


Q Mr. Burkhead, wasn't it the earnings 


estimate alone that prompted that comment? 


A The earnings estimate for the first 


quarter was the major factor prompting the com- 


ment. 


sir? 


Wasn't it the only factor, 


the best 


I said to you earlier that to 


SMYITHERN DISIRICT COURT REPORTERS. US COURTHOUS: 
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of my recollection all of those factors were part 
of my decision. 


Did you testify before the SEC on April 


Yes, sir. 
Q Do you recall telling the SEC 
time that you had told Schuman to issue a 
release on the first quarter earnings? 
A I recall having said words to 
effect. 
RUSCH: There may be some confusion. 
you say the SEC testimony? 
MR. KAPLAN: Yes, I did, sir. 
Q . You were examinined before trial in an 
action entitled Hawk Industries against Bausch & 
Lomb in which you were a defendant, sir -- Smith 


Barney was a defendant? 


A Yes, sir. 
Q Do you recall giving this testimony on 
that occasion, page 102, line 11: 
"9 You don't? I think you testified 
before that you suggested to Mr. Schuman that 
he should issue a press release referring to 


the new earnings estimate. You did that at 
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the March 16 meeting, is that correct? 

“A I think’I suggested to Mr. Schuman 
that he contact his public relations counsel 
and he should consider issuing a release in 
that connection." 

Did you give that testimony on that 

occasion? 
A Yes, sir. 
Q Was that true? 
A Yes, siz. 

MR. GREENSPOON: Your Honor, I don't see 
that this serves as any impeachment because he 
stated on the stand here that he made the recommend- 
ation and that the earnings estimate was ~~ 

THE COURT: I heard what he said. 

I will let it stand. I might have my own view 
but I think counsel is entitled to his. 

MR. GREENSPOON: Thank you, sir. 

MR. LIMAN: It is a matter of what he 
told Mr. Schuman anyway. What he thought is not -~ 

THE COURT: What is in his mind is not 
pertinent here but I gather that in any event -- 
let's go back and just find out what you said to 


him in words or in substance, this business of 
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c 
contacting a publifs relations firm and considering 


bo 


a press release. 


What did you say to him in your own 


5 words, the best you can recall? 


6 THE WITNESS: Sir, I said to him in 


7 essence I thought he should consider contacting his 


8 public relations firm and making a release. 


9 MR. KAPLAN: May 1 proceed, your Honor? 


3 10 BY MR. KAPLAN: 
ll Q Mr. Burkhead, you attended a Soflens 
12 symposium held in San Francisco in May or June 
13 1971, correct? 
14 A Yes, sir. 
15 Q Did you attend other Soflens symposia? 
16 A Yes; Six. 
| 
ee Q Did you attend one in Chicago? 
18 | A Yes, Sir. 
19 Q And@ one in New York? 
20 A Yes, sir. 
21 Q You knew that those symposia were EOL | 
we practitioners only, correct? | 
i. aa MR. RUSCH: I object to that, your Honor. | 
2A | HE COURT: I will allow it. | 
ae | 
3 | Q Isn't it true, Mr. Burkhead? 
| 


| 


h . fe ae 
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MR. RUSCE: How would he know? 
THE COURT: If he knows. 


These symposia you attended were in some 


way restricted tc practitioners only? 
TUE WITNESS: I don't recall, sir. 
Isn't it a fact, Mr. Burkhead -- 
THE WITNESS: The symposia were designed 


for practitioners. 


Q Isn't it a fact that when you went to 


the symposium in San Francisco you paid $25 admission 


fee? 
i Yes, sir. 
Q Isn't it a fact thet at that time that 
you did so you represented that you were « Dr. Shaw? 
A Yes, sir. 
QO And Mr. Burkhead, you related that you 


were Dr. Shaw because you knew those meetings were 


closed to anyone but practitioners, isn't that true? 
A Yes, Sir. However -- 
Q That is fine, Mr. Burkhead. 
MR. GREENSPOON: I think he should be 
entitled to finish his answer, your Honor. 


THE COURT: If you have not completed 


your answer I will permit you to do so. t don't 
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think much more need be said but if the Commission 


wants to hear it I will let them hear it. 


A However, I dia attend the Chicago -- 


THE COURT: Talking about San Francisco 
when you paid $25 and said you were Dr. Shaw. Is 
that the fact? 

THE WITNESS: Yes, Sir. 
THE COURT: Very well. 

Q Now, sir, Smith Barney is not only 2 
brokerage house but has an investment banking 
division, true? 

A Yes, sir. 

Q In 1972 you were vice-president of 
Smith Barney I think you said? 

A Yes, sir. 


Q You were also a shareholder, were you 


A Yes, sir. 

Q And the share ownership at that time 
at Smith Barney was restricted to employees? 

A Yes, sir. 

Q Some time in the first six months of 
1971, Mr. Burkhead, you learned that Bausch & Lomb 


was considering a financing, true? 
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& 2 A Will you repeat the question, please? | 
3 (Question read.) | 
s : 
Ge 4 A Yes, sir. 
7 | Q You met with Mr. Schuman and with a Mr. 
6 Dugan of the Smith Barney investment division in 
4 April 1971 with respect to the proposed financing? | 
8 A I believe the meeting was in duly of | 
9 1971. 
| 
10 : { 
18) You met with Mr. Pugan and Mr. Schuman | 
i 
ll about the proposed financing, true? } 
12 A Yes, sir- | 
13 Q And Smith Barney submitted a proposal | 
oe | 
4 to Bausch & Lomb for it to be the investment banker 
| | 
15 on this financing? 
| 
16 | A Yaa, str. | 
M 1 Q The financing was of the order of more 
| 
|| chan $20 militon, was tt not? 
| | 
19 A I believe it was on the order of $20 | 
20 || million. | 
21 | MR. GREENSPOON: I don't know where this | 
, | 
a 22 | line of inquiry is leading, your Honor. | 
~ ! 
(2 . | 
| THE COURT: Yes, it does not seem to be | 
\ { 
24 re | 
covered on the direct examination. 
om ae | 
MR. KAPLAN: It is impeachment. ; 
| 
| 
| 
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THE COURT: All right, you have used the 
magic word and I accept your representation. 
Q If the proposal Smith Barney submitted 


would have been accepted it weuld have involved the 


payment of commission to Smith Barney on the financ- 
ing? 
A Yes, sir. 
Q And what was the order of magnitude of 
that commission, Mr. Burkhead? 
MR. GREENSPOCN: If you know. 
A I, do not know. Our policy on the pay- 


ment of commission for financing for those who bring 


the financing to the attention of the firm are up to 


10 per cent «=f the net profit of the firm on the 


first financing. 


MR. KAPLAN: Will you read that answer, 


please? 
(Answer read.) 
Q Mr. Burkhead, there came a time in late 


é 
1971 whan Mr. Schuman 
proposal was rejected and that Goldman Sachs were 
going to be investment bankers, true? 


A Veg, Sir. 


MR. KAPLAN: No further questions. 
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MR. GREENSPOON: I move that all of that 
be stricken. There isn't impeachment in any of 
that testimony and it means nothing. 

THE COURT: T wili Let it stand. 

The application is denied. 


BY MR. SMITH: 


Q Mr. Burkhead, I believe you testified 
you followed Bausch & Lomb since as early as 1971, is 
that correct? 

A Yes, sir. 

Q You hac had fore than one contact with 


the company between the time you started following 
Bausch & Lomb through March 16, is that correct?’ 

A Yes,, sir. : 

Q During the course of those contacts had 
anyone at the company ever given you an earnings 


Statement for Bausch & Lomb earnings? 


A No, Sir. 

Q Had anyone ever given you an earnings 
2. on the Soflens earnings? 

A No, sir. 

Q Anyone ever tell you what the Soflens 


sales were to be? 


A No, sir. 
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Q During the first quarter of 1977 you were 

following the stock very closely, is that correct? 
THE COURT: Is that 1971? 

Q 1972, L am Sorry. 
Following it closely? 

A Yes, Siz. 


Q Do you recall what the high price of the 


stock was? 


A tT don't recall precisely. It was some- 


where between 190 and 200 on the stock that was out- 


standing at that time. 


Q That was. in late January, was that? 
A I don't recall the specific date, Sir. 
Q From that point the price of the stock 


began to drop? 


A I believe I would appreciate your re- 


stating the question. 
Q ' ®hether from the point ie reached 190 
a 
or ag you indicated between 190 and 200, the price 
of the stock began to adrop?: 
A The stock did decline from its high. 
Q Also during the first quarter were you 


reading the Wall Street Journal on a daily pasis? 


A Yes, sir. 
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Q 


that period 


lenses? 


A 


Q 
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Did you read newspaper articles during 


about contact lenses, soft contact 


Yes, sir. 


Did those newspaper articles talk about 


the possibility of contamination? 


A 


Q 


Yes, sir. 


Were there several of those articles, 


more than one? 


A 


Q 


Yes, there was more than one. 


Did those newspaper articles raise a 


concern in your mind that they would affect the 


sales of Bausch & Lomb Soflens, its product? 


A 


Yes. As stated in my January 17 memo 


and in other memoranda, I was concerned that this 


recurring negative publicity could affect the sales 


of the, Sotlens. 


Q 


Also during this period did you have 


contact with eye care professionals? 


A 


Q 


of them? 


A 


Yes, sir. 


Did you have contact with more than 


This is during the first quarter of 


Or approximately at that time? 
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A I would say it would be on that order 
of magnitude during this period of time. 

Q Had you either at this time or just 
before that endeavored to make your own survey of 
dad their reactions to 


eye care professionals and an 


the Soflens? 


A VSS psi. 

Q Soft contact lenses? 

A Yes oi sin. 

Q You continued your contacts with these 


people, these eye care professionals? 

A Yes, with several of (them: 

Q Your purpose was tc get a feel from them 
as to what they were doing with the product? 

A Vieisi i Sm. 

Q Any concerns they had about ee 
I believe you testified you talked to Mr. Harby 
on February 24 I believe it was about Bausch & Lomb, 
is that correct? 

A Yes, six. 

Q After you had that conversation did you 
issue a report that recommended the purchase of Bausch 
s Lomb stock? 


A Yes, sir. 
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Q Between February 24 and February 29 did 


to 


a 3 | you decide to change your recommendation from purchase 
(_) 
ed 4 to a hold? 
5 A Ves), (Six « 
6 Q Between February 24 and February 29 did 
i} 
7 you contact some of your eye care professionals that | 
8 you had been dealing with? | 
9 A Yess Shr 
4 190 | Q In particular did you contact a fellow, | 
| 11 py. KRiahr? | 
12 A I believe that is correct, yes, lI believe t 
Ge 13 I did. 
14 | : | 
| Q Did you taik to him about consumer 
15 reports, a proposed article about Bausch & Lomb | 
inf 16 Soflens? : 
| | 
We MR. RUSCH: May I have that question 
18 | read? 
| | 
19 | THE COURT: yes, Mr. Reporter, read the { 
20 question. | 
| | 
91 H A i 
+ | (Question read.) 
= | MR. RUSH: I don't believe the question | 
\ / } 
ie is quite clear, your Honor. 
2A ! ; ; ; 
| THE COURT: If the witness understands 
| 
| 
25 it I will let him answer ic. If he doesn't he will 
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say so and it will be rephrased. 

A I understand it. I am not fully sure 
that during that period of time I talked with him 
about the Consumer Union article. I did talk with 
him at some point about the Consumer Union article 
ana I believe In that time frame. 

Qo That article I believe ended up with or 
did that article recommend a wait and see attitude 
with respect to the Bausch & Lomb Soflens? 

THE COURT: Doesn't the article speak 
for itself? 

MR. SMITH: It does but it is not an 
exhibit here andl woulda just Like o- 

THE COURT: The best evidence but I will 
let him answer anyway. 

Dine uti be is the best evidence. T will 
let the testimony in anyway. 

A I do not recall specifically. In general 
terms I believe that is correct. 

Q Now, through late February did the price 
of Bausch & Lomb stock on the New York Stock Exchange 
continue to decline? 

A Yes, it was declining in the latter part 


of February. 
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BY MR. SMITH: 

Q Do you know whether or not it continued 
to decline in early March, prior to March 16th? 

A Yes, sir, I believe it did. 

Q Now, up until February 29th, with the 
price declining as it was and with your outstanding 
recommendation to the customers of your firm that 
they buy Bausch & Lomo stock, did that create a 
certain amount of pressure on you and on your fir? 

MR. RUSCH: I object to the form. 
MR. GREENSPOON: Objection, your Honor. 
THE COURT: Sustained. 


Q Did you issue more than 10 reports on 


Bausch & Lomb between the time you first started 


foliowing it, in early 1971, and March o£ 19722 

A T don*t remember the specific numb-r, 
but I would say that it was on the order of 10, may- 
be slightly more. 

Q Was it more reports than you had issued 
on any other company you were following? 

A Yes, sir; £ believe it was. 

Q Do you reca-1l whether or not more than 
half of those reports were in response to Wall 


Street Journal articles or newspaper articles talking 
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about contamination or other problems with the lens? 
MR. GREENSPOON: Objection, sir. He 
will have to be more specific. 
THE COURT: Sustained. 
Q Do you recall whether or not any of 
those reports were your comments following Wall 
Street Journal articles about Bausch & Lomb soft 
contact lenses? 
A Yes, sir, some of them were. 
Q You have talked earlier today about aphakics, 


and I take it aphakics are the lenses to be used for 
post-cataract operation patients. Did: you have 
any estimate of the number of such lenses that would 
be sold in the first quarter of 1972 at any time? 

A I did not have a specific number that 
IT recall on the aphakics. 

9) Did you ever receive any specific number 
or any other number from the company as to how 
many aphakic lenses they expected to sell in the 
first quarter or any other time? 

MR. RUSCH: I object to the form of 

that question. 


THE COURT: I think his answer will be 


u 
ce) 


coming through and it will make it academic, 
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I am going to let him answer. 
A Does this include March 16th? 
THE COURT: Up to March 16th. 

Q That's rignt. 

A No, six. 

THE COURT: Ii will let it stand. 

Q At that time you didn’t change your 
estimates for the earnings of Bausch & Lomb during 
the 1972 year, is that correct? 

A That is correct, six. 

Q Was the basis of your change in .the 
recommendation your estimate of investor psychology, 
a change in the investor psychology with respect 
to Bausch & Lomb stock? 

MR. RUSCH: I object to the form of 
that question. 
PHE COURT: Sustained. 
h 

Q What was the Masis for your change, 
if you did change your earnings estimate, your 
change in position as to whether or not to buy or 
change to a hold? 

MR. RUSCH: I object to the form of 
that question, your Honor. 


THE COURT: I will let him answer it, if 
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he can. 

What was the basis for the withdrawal 
eof your buy recommendation on February 29th? 

THE WITNESS: Six, Twas principally 
concerned with AAYG eee attitudes toward Bausch 
& Lomb stock in the light of the continuing 
or recurring negative publicity that had been 
raised with regard to the safety and durability 
of the lens, the possibility that the FDA might 
impose some restrictions on their marketing of the 
lens or require additional testing, and the 


possibility of competition. 


MR. SMITH: i vhave no further questions, 


tus bowbi. 
MR. GREENSPOON: One moment, your 
Honor. 
MR. RUSCH; May we have a moment, your 
Honor? ° 
THE COURT: Yes. 
(Pause.) 
REDIRECT EXAMINATION 
BY MR. RUSCH: 
(9) I direct your attention to Defendants’ 


Exhibit BBBB, which is an article from the Wall 
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Street Journal that appeared on or about March 2, 
1972. Would you read that article, glance at that 
article? 


(Pause.) 


I want to direct your attention in 


particular to the paragraph reading, "As a result, 
the company disclosed yesterday the heldup shipments 
while its entire inventory was resterilized. The 
company said production wasn't affected and that 
shipments will resume today." 
Do you recall at or about that, time 
reading that Wall STreet Journal article? 
A Ves is tim. 
Q And did you have any information subse- 
quent to March 2nd but prior to March (6th, 1972 
that shipments had not resumed the succeeding day, 
namely on or about March 3, 1972? 
A No, sir. 
MR. RUSCH: No further questions, your 
Honor. 
RECROSS EXAMINATION 
BY MR. KAPLAN: 
Q Mr. Burkhead, did you have any information 


one way Or another as to whether shipments had 
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resumed after March 2nd? 
A No, Sir. 
MR. GREENSPOON: As of what time?.- 
Q Between March 2nd and March 16th? 
A NGO, six. 

MR. KAPLAN: No further questions. 

MR. SMITE: No further questions. 

MR. RUSCH: Your Honor, the Commission 
has no further questions. 

THE COURT: You may step down. Thank 
you, Sir. 

(Witness excused.) 

MR. GREENSPOON: Your Honor, at this time 
the Commission has no further live witnesses. We 
would like at this time to introduce into evidence 
the transcripts and depositions, those that I had 
stated earlier in this case, to which there had been 
some objections filed by the defendants. 

With the defendants' concurrence, we 
would prefer, if we could, to gubmit them to you 
together with their objections and your Honor could 
decide the objections without argument from either 
side. 


Secondly, your Honor, 1 should like 
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interest. 


I submit, your Honor, that protection 
of the public interest cannot be allowed to hang 
on such slender threads. In fact we know-- 

THE COURT: How many companies does the 
Commission know of which have oe procedures at 
the present time in this regard? 

MR. GREENSPOON: I am unable to answer 
that question, sir, except to point to the Lum's case 
in which Judge Tyler, and I was going to come to that 
in a moment, in which Judge Tyler ordered -- 

MR. SMITH: That was a brokerage house. 

MR. GREENSPOON: Lum's and Cesars World 
were not brokerage houses. 


THE CCURT: I didn't mean to interrupt 


you. 

Please proceed. 

MR. GREENSPOON: We know that comapny 
executives come and go. we know from the testimony 


here that Mr. Stillman who was financial vice-president 
at the time, we know that he succeeded to Mr. 

Schuman's job. He is no longer with the company. 

Mr. Schuman, of course, candidly admitted that 


there are always changes in the executives in the 
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company, in any company. Yet, the company insists 


that chis verbal transmission is going to be offered 


to do the erick. 

We have seen firsthand right in the 
courtroom confusion that cen happen with words and 
we have also seen that memories grow dim, people 
don't recollect and yet there are a number of 


exhibits here and others that have been read into 


evidence pursu.nt to the Federal Rules of Evidence, 
to show that memoranda and notes made at the time 
of the conversations are certainly the very best 
thing that one could look to in order to see what 
one has meant and what someone should be doing or 
how to do it in the future. 

The protection of the public, and Il | 
submit that this is the Congressional charge to the 


Commission, it is our mandate, it demands there be 


more than oral arrangements. As I referred to a 
moment ago ~~ 

THE COURT: Then I think the Commission 
ought to promulgate rules and regulations and absent 
that I don't see the Court promulgating them on an 
ad hoc basis. That is my comment to that. 


MR. GREINS POON: Your Honor, if I may 
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respond, the ad hoc basis is the basis which has been 
used. 

THE COURT: You come here to seek an 
extraordinary remedy from this Court, and injunction. 
And I think injunctions, since they are extraordinary 
remedies, should be issued when they are needed in 
extraordinary situations and should not be utilized 
generally in lieu of administrative regulations. 

Congress has given the Commission con- 
siderable in the way of rule making authority and L 
suggest that this is a subject to which the Commission 
has addressed itself in the past, is undoubtediy 
presently addressing itself and will undoubtedly 
continue to do so. 

I think that the remedy here is more 
likely to ie with an administr. tive regulation which 
could then provide guidelines than with the Court 
acting ad hoc. I suggest Courts should act only 
to prevent likely future violation and I think you 
would agree with me that I would have to determine 
here whether or not there is a likelihood of a 
future violation. 

You made the point before that the past 


violations to which you refer, and I am inclined to 
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violation here. 


You say they permit the inference of the 


Likelihood of future violation. tT would mention 


to you that the most recent past violation which I 


have been shown here occurred on March 16, 1972, 


a shade over four years ago. 


I do not regard the activities of 


October 1973 as Fitting into the same category. 


I see nothing between March 16, 12972 and today’ 


e that tomorrow, the day 


which leads me to believ 


after tomorrow or later in this year or next we 


Wilh Nave violations by the defendants in this 


case. 


That, 2s) my tentative thinking. t) wile 


hear you further. 


MR. GREENSPOON: With your comments in 
and trying not to be intini- 


my mind, your Honor, 


d@ated by them -- 


THE COURT: Please don't, they were not 


meant to intimidate you. But I would be less than 


candid with counsel if I aid not express my tentative 


views at this point. 


MR. GREENSPOON: Your Honor has expressed 
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